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Mr. Justice Darling 


BARRISTER was once conversing 
with that brilliant head of the 
bar, Sir Richard Bethell (afterwards 
Lord Chancellor Westbury), when Bethell 
remarked that the world was made 
up of but two classes, the foolish and 
the designing. ‘“‘Where then are you 
and I to be placed?” 

“My dear sir,” replied the future 
Lord Chancellor, with his winning smile, 
“the simplicity of your inquiry assures 
me that we should not go into the same 
lobby.” 

In England the Judges of the High 
Court (as: well as many subordinate 
judges and masters) are nominated by 
the Lord Chancellor. This is as much 
a perquisite of his office as the salary 
he draws. No one questions his right. 
The power is cloaked in decent con- 
stitutional language as is usual in 
England. “Her Majesty has been 
pleased to approve the appointment 
of Mr. C. J. Darling, Q.C., to be one 


’ of the Judges of the High Court.”” The 


steel gauntlet of the Lord Chancellor 
is concealed under Her Majesty’s velvet 
glove. There are many currents in 
public thought and life, which tend to 
make the system work for the benefit 
of litigants. In the first place the Lord 
Chancellor has not risen to be the 
foremost man in his profession without 
learning the lesson of noblesse oblige. 
Then (as sometimes happens) when a 


political appointment is made and one 
of Westbury’s designing (or foolish) 
persons is nominated, the bar come 
to the rescue and teach him his duties. 

The relations of judge and bar in 
England are so close that a virtual 
partnership exists between them—a 
partnership largely for the public good. 
We have heard a cynic apostrophize 
our judicial bench as Bar & Co.—a firm 
in which the bar are the senior partner. 
Much depends on the judge. With a 
strong judge, like Lord Mansfield or 
Lord Blackburn, the bar play a sec- 
ondary part in the drama of the court, 
but with a weak judge the positions are 
reversed. It is a healthy tradition of 
the bar that the judge represents the 
King while seated on the bench. Aill 
in court rise to their feet when the judge 
enters the court, and again when he 
leaves; this is a mark of respect not 
to the man, but to the principle of the 
subordination of all to the law. A 
disrespectful word to the judge is a 
slight to that invisible spirit of justice, 
which should be enthroned in the hearts 
both of kings and of their subjects; 
such thoughts as these have a restrain- 
ing influence even on a domineering 
counsel and induce him to treat the 
presiding judge at least with outward 
respect. It can be well understood 
that with an able bar practising before 
him, a judge (if not absolutely incom- 
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petent) becomes a fair lawyer after 
reaching the bench, and in a few years 
is regarded as one of the good bargains 
of the state. 

The greatest Liberal lawyer from the 
second to the third Premiership of Mr. 
Gladstone (1880-95) was Sir Charles 
Russell. He was never Lord Chancellor, 
because the woolsack, like the throne 
of the United Kingdom, is closed to 
Roman Catholics. In 1885 Sir Charles 
Russell was the Liberal candidate for 
South Hackney. Russell was not to be 
allowed a walkover, but the difficulty 
was how to find an opponent of first 
rate ability who was willing to fight 
a hopeless seat. Such a candidate was 
found in a young barrister, not over- 
burdened with professional work, of 
the name of Charles Darling. To 
make him at least the professional equal 
of his redoubtable opponent, Lord 
Halsbury made him a Queen’s Counsel. 
Equipped with a silk gown and with 
brains of a high order, Mr. Darling, 
Q.C., stepped into the South Hackney 
arena to oppose Sir Charles Russell, 
Q.C. The conferring of silk gowns 
on stuffed gownsmen (i.e. Junior Counsel) 
is another prerogative of the Lord 
Chancellor. He can confer or withhold 
“silk” entirely as he thinks fit. Lord 
Westbury refused “silk” to Mr. George 
Jessel (afterwards Master of the Rolls) 
as long as he remained in office. The 
present Lord Chancellor (all of whose 
appointments have been made with a 
single eye for public ends) has scruples 
about conferring ‘silk’ for fear of 
flooding the Inner Bar and thus working 
an injustice to existing K.C’s. 

To return to South Hackney, in 1885 
Sir Charles Russell was returned to 
Parliament. Mr. Gladstone introduced 
his first Home Rule Bill in 1886, and its 
rejection by the House of Commons 
was followed by another general election. 


Mr. Darling again opposed Sir Charles 
Russell and was again beaten. Ip 
February, 1888, Mr. Darling was elected 
Conservative M.P. for Deptford ang 
represented that suburban constituency 
until his promotion to the bench. He 
continued his pleasant recreations of 
writing, speaking, hunting, and painting, 
but it may be fairly said that he was 
not often seen in the law courts. How- 
ever, there was a providence in the person 
of the Lord Chancellor Halsbury “sitting 
up aloft,” who, as Dibdin expressed it, 
was “looking after poor Jack.” 

Mr. Darling was a delightful com- 
panion, brightening up any subject, 
however abstruse and learned, with his 
wit and fancy. His letters to the Times 
were always worth reading. In October, 
1897, he wrote to the Times about a 
curious French coin. A _ week later 
he wrote a letter, attacking Mr. John 
Morley (lately the Secretary of State 
for India). ‘The insincerity of the 
whole manceuvre [i.e. Mr. Morley’s 
speech to his constituents about the 
taxation of ground rents] is made plain 
when one reflects that did Mr. Morley 
and his friends really wish, on their 
return to office, to tax ground rents, 
nothing is easier. The Chancellor of 
the Exchequer could do it in his money 
bill—which the Lords could not touch.” 
Subsequent events have made interest- 
ing the obiter dictum, which we have 
underlined. We also quote the words 
to show that Mr. Charles John Darling 
belonged to that band of intellectual 
gladiators which from the times of 
Canning and Disraeli have been re- 
tained by the Tory Party. 

On October 28, 1897, Lord Chancellor 
Halsbury appointed Mr. Darling a Judge 
of the High Court. England is a con- 
servative country. When a _ judicial 
job is perpetrated, it is received with 
disapprobation, but with silent dis- 





i i | 


oo = rm 





Mr. Justice Darling 669 


approbation. It is extremely rare that 
the dissatisfaction appears in print. 
What cannot be remedied had better 
be endured. On the occasion however 
of Mr. Darling’s appointment to this 
high office, the disapproval of the 

blic found voice in a leading article 
in the Standard, the most conserva- 
tive of Conservative papers. As far 
as we know, no _ judicial appoint- 
ment had ever been unfavorably com- 
mented on by the press during 
Queen Victoria’s reign except in the 
case of Colin Blackburn, afterwards 
Lord Blackburn. 

Blackburn (unlike Mr. Darling, who 
was educated privately,) was at Eton and 
Trinity College, Cambridge. He (unlike 
Mr. Darling) was neither a literary man, 
nor a politician, nor a witty speaker. 
He had reported in the Queen’s Bench 
with Macaulay’s devoted friend Thomas 
Flower Ellis, and had written a book 
“On Sales’ which was the standard 
work until superseded by that of Mr. 
Judah T. Benjamin, K.C., formerly 
Minister of War for the Confederates. 
Thus it will be seen that Mr. Haldane, 
K.C., is not the first lawyer of eminence 
who has filled the post of War Minister. 
Blackburn had had some commercial 
practice in Liverpool, but after twenty- 
one years at the bar he was still a Junior, 
when in 1859 to the amazement of 
every one he was appointed a Puisne 
Judge of the Queen’s Bench. 

Lord Campbell was then Lord Chan- 
cellor. While presiding over the Queen’s 
Bench Lord Campbell had discovered 
the merits of his fellow Scot. It is 
indeed said that Mr. Blackburn wrote 
out some of Lord Campbell’s judgments, 
just as Francis Hargrave (the counsel 
in the Habeas Corpus case of James 
Sommersett, the negro) is admitted 
to have primed Thurlow with authorities 
and arguments for his judgments as 


Lord Chancellor.' ‘Who is the new 
Judge? Who is to take the place of Mr. 
Justice Erle? He is a certain Mr. Colin 
Blackburn. Everybody has been going 
about town asking his neighbor, Who is 
Mr. Colin Blackburn? ... The only 
reason that can be assigned for this 
strange freak of the Chancellor is that 
this new Puisne Judge is a Scotchman.”’ 
(The Times for June 29, 1859.) As results 
proved, never was a more competent law- 
yer appointed to the bench than in the 
person of Mr. Colin Blackburn. 

He presided with conspicuous fairness 
at the trial of the Manchester Fenians 
(1867), and charged the grand jury 
on the trial of John Edward Eyre, 
Governor of Jamaica. He died many 
years afterwards, having won a higher 
place in the judgment both of lawyers 
and of the public even than Lord 
Campbell himself. History repeats it- 
self. The appointment of Mr. Justice 
Darling was regarded at the time (1897) 
as a political job. As a matter of fact 
and as results have proved,a better 
appointment could not have been made. 
Mr. Justice Darling becomes every day 
more indispensable as a public servant. 
It would be difficult to replace him. 
In many respects he is one of the best 
common law judges we have. The first 
case in which his name appeared in the 
Times was a registration appeal—a 
point turning on election law—in which 
the two former political opponents in 
South Hackney agreed in their judg- 
ment. The third judge of that court 
was the late Mr. Justice Wright (a man 
sincerely regretted), who had been a 
Liberal candidate in a_ neighboring 
constituency to South Hackney. Politics 
are a power in England, but happily an 
English judge puts away politics with 
other childish things. 


1 Lord Chancellor from 1778 (with breaks) to 1792. 
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There are two sides to our common 
law courts. One side deals with the 
loosening of legal knots and the other 
with the loosening of human knots. 
The issues of one arise out of commercial 
transactions and contracts; the issues 
of the other out of slanders, libels, and 
torts. If you wished to see the late 
Lord Blackburn at his best, you would 
have visited his court during a legal 
argument without a jury; if you desired 
to see Mr. Justice Darling at his best, 
you would visit his court when witnesses 
were giving evidence in a libel, slander, 
or running-down case. 

It is a curious fact that the average 
layman, on hearing that A has said 
that B has had a child before her 
marriage, utters a horrified exclamation. 
It does not occur to him to require 
convincing evidence that A ever made 
such a statement. Unfortunately a 
jury occasionally take the bit in their 
mouth, and seem to fix the measure 
of damages first and to consider the 
strength of the plaintiff’s evidence next. 

There can be no doubt that nature 
made Mr. Justice Darling a defendant’s 
judge. His mental bent is to look with 
healthy scepticism on the statements 
of a plaintiff who has brought an action 
for compensation for alleged injuries 
against a railway or omnibus company. 
Every lawyer knows what a cloud of 
perjurers often darkens the court on 
the hearing of such a case. It requires 
all the acuteness of a judge and all his 
tact with the jury to present the com- 
mission of some grave act of injustice. 
Exaggeration and false sentiment poison 
the air of the court. It is then that the 
alertness and keenness of Mr. Justice 
Darling’s intellect delights all in court— 
except the plaintiff. He points out 
discrepancies in the evidence of the 
plaintiff’s witnesses, which even the 
defendant’s counsel have overlooked, 
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and in his summing up directs the jury 
clearly, but never in an overbearing 
manner. He -knows the difference 
between riding on the snaffle rein, and 
needlessly using the curb. 

There is another aspect of the Eng- 
lish law which should be briefly referred 
to. England, unlike France, possesses 
no code. Certain branches of English 
law have been codified by four statutes, 
viz. the Bills of Exchange Act, 1882; 
the Partnership Act, 1890; the Sale 
of Goods Act, 1893; and the Marine 
Insurance Act, 1906. But important 
as these branches are, they are but 
four streams which feed the immense 
ocean of English litigation. The greater 
part of English law remains uncodified, 
and a great part of English law is as 
much judge-made today as in the days 
of Lord Chief Justice Holt. It neces- 
sarily follows that while a careful and 
painstaking man might prove an ex- 
cellent mouthpiece of the Napoleonic 
Code, much more than an ability to 
take pains, important as that is, is 
required of a man who aspires to be a 
good English judge. He is part of a 
living system, which grows and de- 
velops and which is not mummified in 
any code. He must himself be a living 
man, with his mind growing like Goethe's 
to the last hour of his life. Even the 
statutes of the realm have to be con- 
strued by the judge. In common 
parlance no man in England has more 
hourly need of his wits than one of 
His Majesty’s judges. We may apply 
to Mr. Justice Darling the words of 
the Times, written on English judges 
generally. He is a man “‘like ourselves, 
who moves with the times, and is sen- 
sibly affected by the ways of looking at 
things which happen to be in fashion 
among thoughtful or influential persons. 
Thus the law is always reflecting the 
tendencies of the age, and maintains 
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its majestic supremacy, because it is 
based upon the people’s will.” 

Mr. Justice Darling is of extremely 
youthful appearance, and possesses a 
mind as active as his body. He belongs 
to that limited number of judges who 
temper their knowledge of law with 
knowledge of human nature and letters. 
First and foremost comes Lord Bacon, 
whose genius did not stand in need of 
posterity robbing Shakspere of his 
laurels to add to his; then Lord Mans- 
field, of whom Pope wrote,— 


How sweet an Ovid was in Murray lost; 


Lord Brougham, of whom a cynic 
remarked that if Brougham had known 
a little law he would have known a 
little of everything; Lord Campbell, 
who by his Lives of the Lord Chancellors 
added a new terror to death; Mr. 
Justice Talfourd, the friend of Charles 
Lamb and the author of “Ion,’’ who 
died on the bench at Stafford just after 
addressing the grand jury: 
Gone to its God was the soul—and borne back 
a corpse.to the Lodgings. 
Naked the one as it came; robed the rest in 
the scarlet and ermine.? p 


The late Lord Justice Bowen, the 
translator of “‘Virgil,’”’ was the greatest 
of all our literary judges. William 
Wilberforce wrote of Lord Kenyon* 
that he brought cases home, as 
another man would crack walnuts when 
sitting téte-d-téte with Lady Kenyon 
‘after dinner. Lord Mansfield, in spite 
of his literary tastes, used to look up 
cases while his guests were playing 
cards. “I play my rubbers at this 
work,” he once remarked. Mr. Justice 
Darling is too catholic in his tastes 
and too sensible to be blind to the uses 
of leisure. In his “‘Scintille Juris,” 


The house in which the Judge’is lodged} when 
traveling on circuit is called his Lodgings. “On the 
Oxford Circuit,’”” by Mr. Justice Darling. 

*Lord Chief Justice of England from 1788 to 1802. 
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written by him while still a Junior, 
he gives us a clue of his favorites among 
judges. In a chapter on ‘‘Judges” he 
quotes the judgments in extenso of 
Lord Coleridge, Lord Justice James, 
and Chief Baron Kelly. 

Lord Coleridge’s* judgment in a case 
where the defendant had called the 
plaintiff a villain is a model of irony. 
We can only quote the concluding sen- 
tence: ‘“‘The defendant must have judg- 
ment with costs, if he can get them.” 
“My dear Garrick,” said Lord Mansfield 
to his friend, the actor, ‘‘a judge on the 
bench is now and then in your whimsical 
situation between tragedy and comedy: 
inclination drawing one way, and a long 
string of precedents the other.’”’ We 
never felt the truth of these words more 
forcefully than in reading the judgment 
of Lord Justice James re John Sinister, 
deceased. This fine judge was of the 
Falstaff physique, and so far as humor 
went of the Knight’s mind. As a 
member of the Judicature Commission 
he urged the total abolition of pleadings. 
The facts in re Sinister were extremely 
simple, though out of the common. 
William Saltire had a natural son, 
called John Sinister. John Sinister 
made his will, leaving certain property to 
“my father.’’ John Sinister died, leaving 
William Saltire him surviving. Litigation 
arose as to whether William Saltire, was 
entitled to the bequest as the ‘father’ 
of John Sinister. Mr. Vice Chancellor 
decided in favor of William Saltire. 
The other side appealed and in the 
Court of Appeal Lord Justice James 
delivered the judgment of the Court, 
allowing the appeal and disallowing 
the claim of William Saltire. His 
judgment is a model of perspicacity 
and pathos. “It is gratifying, most 
gratifying to know,” concludes Lord 

“Lord Chief Justice of England and father of the 
present Lord Coleridge, a Judge of the High Court. 




















672 


Justice James, “that John Sinister has 
found the conclusion to the long dilemma 
of his life, and that now after the close 
of his isolated existence he at last 
reposes in the arms of his only legitimate 
parent—his mother Earth.” 

There is only one occupant of the 
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English bench of today who could 
deliver a judgment with the quali- 
ties of Lord Justice James’s judg- 
ments, and that is Mr. Justice Darling. 
Long may he sit on the bench, and 
wage war against perjury and false 
sentiment. 





The Disagreeing Jury Failed to Disagree 


By Jupce A. G. ZimmMeRmaNn.' 


T was a score of years ago, more or 
less, when United States District 
Attorney Harold Brown leisurely 
sauntered into the law offices of his 
friend Jim Johnson. 

The two had been associate law clerks 
of a distinguished Senator in those same 
offices some seven or eight years before. 
Brown, however, then had about com- 
pleted his legal novitiate, and since had 
been quite successful at the bar and in 
politics, as his honorable official position 
so early in his career indicated. Johnson, 
on the contrary, found himself obliged 
to rehabilitate his finances by going 
back to teaching for a time, before 
completing his course and engaging in 
the practice of law. His legal career 
was therefore mostly before him as yet, 
and his time not especially valuable. 

“How are you, Jim? Pretty busy 
this morning?’ said the District At- 
torney, as he glanced into the private 
office. 

“Oh hello, Harold! Come in. Never 
too busy to talk to you. Pull up that 
swivel chair there. 

“Fact of the matter is,’ continued 
Johnson, smilingly, after the two lawyers 
were familiarly settled, ‘I’m not espe- 


1 Of the Dane County Court, Madison, Wis. 


cially rushed, and am simply ‘copying 
pleadings.’ ”’ 

This was a standing joke between 
them since student days. 

It seems that when Johnson first 
became junior law clerk as a sort of 
fag to the senior, Brown one day gave 
the newcomer a complaint to copy. 
Johnson went faithfully to work, and 
being an ex-school teacher thought he 
could improve on the phraseology and 
thus make the “copy” read more 
smoothly than the original. He accord- 
ingly made his “improvements” and 
proudly exhibited his work when com- 
pleted to his immediate superior. 

Brown looked at the new clerk dis- 
gustedly, and impressed upon him his 
first legal lesson by saying :-— 

“You darn fool, don’t you know 
enough to know that a copy means a 
copy, even to the crossing of the ?’s and 
dotting of the 7’s? 

“Besides,” he added, “you’re not 
supposed to know about pleadings, 
but you are presumed to have common 
sense. As old Dean Sloan would say, 
I guess that is ‘a violent presumption’ 
in your case.” 

After some reminiscent conversation 
concerning student days, the government 
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attorney informed his friend that on his 
suggestion the federal judge had ap- 
pointed Johnson to act as counsel for 
an indigent prisoner who had been 
indicted for burglarizing a post-office 
in an adjoining county. 

“There isn’t anything in it for you 
except the advertising, but that doesn’t 
amount to much,” proceeded the attor- 
ney. “The fact is, the scamp is as guilty 
as he can be, and I have a dead-open- 
and-shut case against him, but he ob- 
stinately refuses to plead guilty and 
I’ve got to try him.” 

“But say, Harold, I don’t know a 
thing about federal criminal procedure, 
and I’ve never even been inside of a 
United States court room. Besides,”’ 
he continued ruefully, ‘‘I’d cut a pretty 
figure if you’ve got the cards all stacked 
up against me. You say there’s no 
money in it, and I don’t want that 
kind of advertising. I don’t believe 
I'll take the job.” 

“Oh, yes you will. As a member 
of the bar of the “ederal court you’re 
an officer of it, and when the judge 
orders you to defend a prisoner you’ve 
got to do it, whether you want to or not. 
Anyway, you owe it to yourself as a 
reputable lawyer not to turn down an 
accused man and deprive him of a 
defense simply because he has no money. 
But you are only talking now to get 
up your nerve.” 

“Well,” slowly replied Johnson, “I 
‘suppose I’ll have to take hold of the 
matter whether I want to or not. You 
don’t mean to say that Uncle Sam 
expects a lawyer to carry out for him 
the constitutional provision about the 
accused’s right to have the ‘assistance 
of counsel for his defense,’ and do it 
without any pay whatever, do you?” 

“That’s just it precisely,” answered 
Brown, emphatically. “It isn’t exactly 
@ square deal, but there is no provision 
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in the federal law compensating attor- 
neys for defending indigent prisoners, 
and lawyers are expected to faithfully 
uphold the Constitution in this regard, 
gratis, and to be more patriotic and 
humane than Uncle Sam himself.” 

“Even the state law makes a pro- 
vision of fifteen dollars a day for the 
defense of a poor prisoner. Why didn’t 
this particular scoundrel have sense 
enough to rob a cigar store, or a saloon, 
or even a news stand, if he wanted 
pennies, instead of a _ two-for-a-cent 
post-office, then I might get something 
for defending him. You see, I need 
the money,” added Jim, with a smile. 

“You probably can induce him to 
plead guilty, and give you the eleven 
dollars and some cents he robbed the 
post-office of,’ replied Harold, face- 
tiously. ‘“‘He’s got it somewhere sure, 
because he didn’t have a chance to 
spend it. By the way, if you’ll come 
over to the federal building, I’ll show 
you the grand jury testimony and 
everything else I’ve got, and after you’ve 
digested that I’m satisfied there won’t 
be any trial. There isn’t a ghost of a 
show for him, and he'll likely believe 
you.” 

“When does the case come on?” 
inquired Johnson. 

“Next Saturday at ten o’clock. It’s 
the last case of the term and if we have 
to try it we can probably get all through 
by noon. You'll have three days to get 
ready in, but three hours is about all 
you will need. If you want any other 
witnesses, I'll get an order for the 
marshal to subpoena them for you. 
But you won’t find any that I haven’t 
already got. So long, and good luck 
to you,” concluded the District Attor- 
ney with a quizzical smile as he left 
the lawyer’s office. 

The conference ended, and Jim John- 
son found himself unwillingly drafted 
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and retained to uphold the Constitu- 
tion of the United States of America, 
and give A. Vagabond, from nowhere 
in particular, indicted burglar of post- 
office funds, the constitutional “‘assist- 
ance of counsel for his defense.” 

After a careful examination of the 
record in the case, and especially of the 
testimony taken before the grand jury, 
which was quite full and complete, 
Johnson interviewed his precious client 
at the county jail. 

He somehow expected to find in A. 
Vagabond a green alien with a limited 
knowledge of the English language. 
He found a young man of about twenty- 
two, with flaxen hair and blue eyes, 
but no other foreign indication except 
an accent with a slight rising inflection, 
and an unmistakable name which surely 
was not written “Amos Vagabond” 
in his baptismal record, whatever name 
this record may disclose. 

It seems that Amos Vagabond was 
of the second generation, native-born, 
and spoke English better than his 
father’s tongue. It developed that he 
was short on relatives but had a mother 
somewhere who no doubt still prayed 
for her “‘wandering boy.”” He was just 
an average clodhopper from the country, 
a ne’er-do-well, not particularly bright, 
a vagabond who wandered from place 
to place. 

He worked at farm labor, frequently 
changed employers, and at this time 
was ‘‘broke”’ and literally without friends. 
He was possessed of a certain cunning, 
and his bump of obstinacy was most 
abnormally developed. It is probable 
that he never was caught or accused 
before, and this was evidently his first 
serious lapse. 

He had become accustomed to jail 
life, having had six months of it awaiting 
his “speedy trial’’ which the Constitu- 
tion guarantees him. 
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The evidence was wholly circum- 
stantial. i Pe 5 

The accused strenuously insisted that 
he was not guilty, and seemed especially 
confident of his innocence because the 
government had been unable to produce 
a witness who had actually seen him 
take the money or enter the building. 

His story was just sufficiently plausible 
to make it safe to put him on the stand 
as a witness in his own defense. There 
was a chance to argue his possibie 
innocence, by resolving all doubtful 
and contradictory evidence in his favor. 
There was a bare possibility of his 
innocence, but hardly a_ reasonable 
probability. 

The community surrounding the Slab- 
town post-office and church where the 
robbery occurred was against Amos 
Vagabond to a man. Everybody was 
satisfied of his guilt and felt outraged 
at the notoriety and disgrace he had 
brought upon them. . There were no 
witnesses to be had that would help 
him on the facts. 

The one point in his favor was that 
he had been in that particular locality 
six or eight months stopping with 
various people, and no charge of wrong- 
doing had ever been brought or suggested 
against him. 

The fact that he was only derelict 
in the neighborhood, and practically 
the only member of the community who 
was not attending religious services 
at the near-by church that Sunday 
morning when the robbery took place, 
first caused suspicion to point his way. 
Then it developed that he was seen 
loitering near the post-office during 
church time. 

Slabtown consisted of but two houses 
and their appurtenances. There was 
the church and the combination post- 
office and preacher’s residence. The 
dispenser of letters and gospel was one 
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and indivisible. For some six weeks, 
up to a few days before the burglary, 
Amos Vagabond had been a sort of 
choreboy to the minister, and thus 
knew all the ins and outs of the minis- 
terial household. 

He knew, for instance, that the govern- 
ment funds were kept in a little tin box, 
and just where that box was kept. He 
probably knew also, that when the 
family all went to church, it was cus- 
tomary, after carefully locking up, to 
place the key on a little ledge just above 
the door. 

There were new and strange footprints 
observed in the snow leading to and 
from the house. When a couple of 
officious inhabitants surreptitiously se- 
questered one of the suspect’s Sunday 
shoes, and placed it in the snow-prints, 
the accuracy of the fit seemed un- 
questionable. The fact that many 
other male neighbors wore number 
nine shoes of similar pattern, was not 
considered sufficiently extenuating to 
exculpate the one derelict toward whom 
all eyes were directed. 

That the eleven dollars and indefinite 
cents were there in the tin box before 
this particular Sunday service, was 
evidenced by the fact that the mistress 
of the house had sold a postage stamp 
and made change just as she was going 
to church. After returning, the box 
and money were gone and neither were 
ever re-discovered, unless some twenty 
_0dd pennies found in the vagabond’s 
vest pocket were part of the hoard. 
He insisted not and nobody could prove 
that he was wrong in his statement. 
Still this circumstance was looked upon 
askance. 

Aside from those pennies, the only 
funds found upon the culprit’s person 
or among his effects when apprehended, 
was a fifty-cent piece, and the minister's 
wife had given him seventy-five cents 
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a few days before. He apparently 
needed the post-office or other money. 

Jim Johnson had several times in- 
dicated to his client the difficulty of 
making a successful defense, and sug- 
gested that a plea of guilty would likely 
materially reduce the coming sentence. 
But Amos Vagabond would not consider 
such a thing and insisted on his inno- 
cence. 

After a thorough investigation of the 
situation, it appeared to the lawyer 
that his whole defense opportunity lay 
in a prospective hopeless cross-examina- 
tion of a lot of honest witnesses, and 
in putting on the stand a half-dozen 
reluctant farmers to swear, in effect, 
that so far as they knew the prisoner’s 
reputation in the matter of robbing 
post-offices before this particular occa- 
sion was good. 

The vagabond’s own testimony would 
count for little, no matter how smooth 
or plausible a story he told. There was 
no chance for an alibi. 

It was a hopeless situation. The 
District Attorney was correct in saying 
that he “had a dead-open-and-shut case” 
for the government. 

The day before the trial Johnson again 
interviewed the prisoner with the view 
of insisting on a plea of guilty. 

“See here, Amos. Do you realize 
that you are absolutely up against it? 
You are practically certain of being 
convicted, and after a fight you’ll be 
sure to get several years in the peni- 
tentiary at hard labor. If you plead 
guilty I can probably get the District 
Attorney and the judge to let you off 
with six months in the House of De- 
tention.” 

‘Well, I don’t care. I didn’t do it, 
and I won’t plead guilty,” decided the 
accused, adding, ‘I’m going to take a 
chance.” 

“You’ve got about as much chance 
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before a jury as a snowstorm would have 
in Hades,” responded the lawyer dis- 
gustedly. “I don’t want to go into 
court and make a fizzle of it, if you do. 
You’d better confess up and end this 
thing. Take your medicine now like 
a man, and it won’t be so bad. They’re 
all against you. You haven’t got a soul 
to help you but me. Be square with 
me anyway.” 

But the prisoner obstinately refused 
to plead guilty, even if deserted by his 
attorney. 

“Well, then, I can’t drop it. If I 
could, I would. I'll make the best 
fight I can, and they’ll at least find me 
on the job. By the way, Amos,” 
slyly continued the lawyer, “‘you might 
as well tell me where that eleven dollars 
is. That'll help some.” 

But Amos refused to bite. 

“T tell you I never took it. Honest 
to God! I haven’t got any money.” 

So the lawyer prepared as best he 
could to fight a hopeless case. 

He became haunted with the idea 
that his obstinate client might possibly 
be innocent. He determined to act 
on that theory and battle with all his 
might. The fact too, that the accused 
was wholly abandoned by his acquaint- 
ances, and that only an old unknowing 
mother still had faith in him, appealed 
to his sympathies. 


It was the case of Sixty-five Million 
People v. A. Vagabond, indicted burglar. 

The trial duly commenced Saturday 
morning. The presiding federal judge 
was from abroad taking the place of the 
regular sitting judge. He was anxious 
to rush matters and get away that day. 
But lawyer Jim Johnson was not going 
to be hurried. He had enlisted for a 
battle and not for a skirmish. 

It is needless to go into detail. The 
federal judge evidently soon became 
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convinced of the accused’s guilt, and 
made this opinion clearly apparent 
to the jury. It became clear, too, that 
the entire Slabtown community was 
against the vagabond. 

But the trial was not going to end 
right away. The court became irritated 
by the attorney’s persistent and pro- 
longed cross-examination. Jim Johnson 
calmly continued his desperate fight 
and gradually gained the sympathy of 
at least part of the jury. 

The trial dragged through the day, 
the following Monday, and part of 
Tuesday before the arguments to the 
jury were closed. 

The charge of the court fully reviewed 
the facts as well as the law, and could 
leave no doubt of the court’s opinion on 
the question of guilt. This was rather 
astonishing to the young lawyer, 
who knew that in the state courts 
the judge always carefully refrained 
from indicating an opinion as to guilt 
or innocence. 

The next morning the jury was still 
out. Before noon the jury reported a 
hopeless disagreement. They were sent 
back with the suggestion that there 
was nothing to disagree about, and they 
must agree. 

They reported again later in the day 
that they would never agree no matter 
how long out. 

The court finally discharged the jury 
and angrily ordered the case to be 
immediately retried before a new jury. 

This was extraordinary and most 
unusual. The newspapers had printed 
full accounts of the first trial. Most of 
the remaining jury panel had been in 
and about the court room listening to 
and discussing the first trial. It seemed 
impossible to get an impartial jury at 
this term. 

But Jim Johnson protested in vain. 
The court was now firmly convinced 
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of the prisoner’s guilt and determined on 
conviction. 

The next day, after considerable 
difficulty, a new jury was impaneled, 
and the second trial proceeded part 
of two days with a re-hash of the first. 

It was a continuation of the organized 
contest of sixty-five million people 
against a lone friendless vagabond, in- 
dicted burglar, with only Jim Johnson, 
lawyer, standing in the breach, retainer- 
less and at his own expense, upholding 
the federal Constitution and honor of the 
profession. 

Jim Johnson again made his desperate 
plea that while the testimony indicated 
the probable guilt of the vagabond, yet 
he consistently may not be guilty, and 
is there not a reasonable doubt of guilt? 
Is Amos Vagabond not entitled to the 
benefit of his chance of innocence? 

A second time the case was given to 
the jury, after the brilliant and high- 
minded government attorney had made 
his closing argument, and after the 
convinced court had again made its 
argument in the charge. 

Again the jury reported a hopeless 
disagreement. They were admonished 
for their pertinacious obstinacy and sent 
back for further deliberation. This was 
late Friday afternoon. 

But Jim Johnson had now gratuitously 
given ten laborious days to the prepara- 
tion and trial of this case. He had an 
important engagement out of town and 
must leave that evening, unless it was 
imperative that he stay. He was 
assured by both judge and District 
Attorney that he could do nothing 
further for his client, and could honor- 
ably leave. 

There could be no retrial at this term. 
The District Attorney agreed with him 
that it was probable that the defendant 
would later be discharged and not again 
tried, in case of disagreement again, which 





seemed certain. 
more he could do. 

So Jim Johnson went away with a 
consciousness of a duty well performed 
without hope of reward. 

The next morning the jury again came 
in and substantially the following oc- 
curred :— 

“‘Gentlemen,’’ said the Court, ‘“‘have 
you agreed upon a verdict ?’’ 

“We have not,” reported the foreman 
of the jury; “but we have agreed to 
disagree, and cannot get together.”’ 

“Now, gentlemen,’”’ proceeded the 
Court, “this case has been on trial for a 
full week at great expense and great 
inconvenience to many of us. There is 
really nothing to disagree about here. 
The defendant has had two fair and 
impartial trials, has been ably defended, 
and the matter should be concluded. 
The evidence is most clearand conclusive. 

“The Court can see no ground for any 
reasonable doubt and wishes to end the 
matter. The defendant has already 
been in jail about six months awaiting 
trial. If this jury disagrees, he will 
most certainly be held for trial again. 
It will be about six months until the 
next jury term of court, so he will be 
kept in jail that much longer anyway, 
whether he is then found guilty or not. 

“On the other hand, if you should 
agree on this case now and find the 
defendant guilty, the Court will sentence 
him for only six months in the House 
of Detention. It is for you to determine 
now what is best for the prisoner under 
the circumstances. 

“T send you back for further delibera- 
tion and trust you may agree.” 

There was nothing Harold Brown as 
government attorney could say in the 
premises, whatever he may have thought. 

And lawyer Jim Johnson was a hun- 
dred miles away! 

Under the circumstances, naturally 


There was nothing 
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the jury brought in a verdict of 
guilty. 

Again naturally, the case of Sixty-five 
Million People v. A. Vagabond, indicted 
burglar, came to an end with a sentence 
of six months in the House of Detention 
for the vagabond. 

And that was how the disagreeing 
jury failed to disagree. 


At the House of Detention, Amos 
Vagabond vehemently protested his 
innocence and he was sympathetically 
given generous jail liberties. However, 
the deputy warden and the jailor 
differed in their views as to his honesty. 
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To decide a wager on the question, 
the officers instituted a “frame-up,” 
giving the prisoner abundant oppor. 
tunity to appropriate a small sum of 
money where detection seemed im- 
possible. 

The wager was satisfactorily de. 
termined. 

The question as to whether or not 
Amos took the money will be left 
with the reader to consider as an 
interesting sociological speculation, along 
with the— 

Query: Was the accused tried and 
convicted by the jury, or by the federal 
judge? 
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By Witiiam RoMAINE TYREE 


OF THE HALIFAx County Bar oF VIRGINIA 


is glancing over the files of Colonial 

legal records, one is struck with 
the severity of punishment meted out 
to the prisoner of that period. In those 
early days of the commonwealth, grand 
larceny and horse-stealing, with murder 
and robbery, were punished with death; 
and rarely were there interposed ob- 
stacles of the sentiment which pervades 
the criminal annals of today. Such a 
state of the law governing crimes as we 
find in America in our own generation, 
can only be charged to the lax system 
of criminal procedure which protects 
those of wealth and influence, and sends 
too swiftly to the gallows, the chair, 
or a nearby limb the unfortunate wretch 
who is unable to make a satisfactory de- 
fense—thus balancing delinquencies of 
one day with the undue severity of 
another. 


But to leave this grave fault of our 
modern civilization, and to turn to those 
of interest of Colonial days, is only a 
step of a few years to one who follows 
the legal maxim stare decists. 

For instance, there comes to light the 
case of one Josiah Phillips, “late of the 
parish of Lynhaven, in the county of 
Princess Anne,’’ for long a scourge to 
the neighborhood in which he practised 
his crimes, and who was indicted by a 
grand jury of the General Court of Vir- 
ginia on the 9th of May, in the year 
1778, for robbery, tried, found guilty 
and hung. 

Were this all of the Phillips case, the 
order entered by the court would be lost 
in oblivion among the many records of 
forgotten causes; but it is given promi- 
nence by reason of its being, as far as I 
can ascertain, the first, if not the only, 
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pill of attainder passed in America, and 
which produced much censure upon 
Mr. Henry, whose connection with the 
affair he negligently vindicated. Such 
adverse criticism has only been removed 
by the lapse of time and his biographers 
(more particularly, William Wirt), the 
truth of this singular case becoming 
known. Mr. Randolph’s subsequent at- 
titude, however, was a most unusual 
one, insomuch as he raised no objection 
to the apprehending of Phillips under 
the attainder, but prepared the indict- 
ment under which he was found guilty 
of robbery; he represented the common- 
wealth, then, after Phillips had been 
found guilty and executed for robbery, 
he turned to attack Mr. Henry’s position 
with regard to this case in a debate 
before the Convention of 1788. 

The facts of the Phillips case are these: 
Phillips, in the summer of 1777, was the 
leader of a band of banditti which was 
just commencing a series of crimes in the 
counties of Norfolk and Princess Anne, 
these counties lying in the extreme 
eastern section of Virginia, where were 
resident many Tory families. This band 
spread terror and consternation on every 
hand. 

Availing himself of the disaffection 
which prevailed in that quarter, and 
taking refuge from occasional pursuit 
in the fastness of the Dismal Swamp, 
he carried on a species of warfare against 
the innocent and defenseless, at the bare 
mention of which humanity shudders. 
Scarcely a night passed without witness- 
ing the shrieks of women and children, 
flying by the light of their own burning 
houses, from the assaults of these merci- 
less wretches; and every day was marked 
by the desolation of some farm, by 
robberies on the highway, or the assassi- 
nation of some individual whose patriot- 
ism had incurred the displeasure of this 
fierce and bloody leader of outlaws. 
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Every attempt to capture Phillips and 
his associates in crime seemed of no 
avail, for after every deprivation they 
would take to their boats and soon be ~ 
lost to all those who searched so dili- 
gently the numerous bays, inlets and 
swamps with which this section of the 
state abounds, with the additional aid, 
also, of those who still adhered to the 
Crown. 

At last, Governor Henry received a 
letter from one Col. John Wilson, who, 
it seems, was then in command of the 
militia in the lower counties, which 
communication gave additional proof 
of the obstacles to be overcome before 
capturing Phillips, also of the disaffected 
state of the neighborhood :— 


Norfolk county, May 20, 1778. 
Honorable Sir:— 

I received your letter on the 14th inst., 
of the 12th April, respecting the holding of 
the militia in readiness, and my attention 
to the arms and accoutrements, which I shall 
endeavor to comply with as far as in my 
power: that much, however, may not be 
expected from this county, I beg to observe, 
that the militia, of late, fail much in appearing 
at musters, submitting to the trifling fine 
of five shillings, which, they argue, they can 
afford to pay, by earning more at home, but 
I have reason to fear, through disaffection. 
With such a set of men, it is impossible to 
render any service to country or county. A 
few days since, hearing of the ravages com- 
mitted by Phillips and his notorious gang 
I ordered fifty men to be raised out of four 
companies, consisting of upward of two 
hundred: of those only ten appeared, and 
it being at a private muster, I compelled 
twenty others into duty, putting them,under 
the command of Capt. Josiah Wilson, who 
immediately marched after the insurgents; 
and that very night one-fourth of his;men 
deserted, Capt. Wilson still pursuing , but 
to no purpose. They were either taken to 
their secret places in the swamps, or concealed 
by their friends, that no intelligence, could 
be obtained. He then returned, his{men 
declaring they could stay no longer on‘account 
of their crops. I consider, therefore,® that 
rather than that they should wholly desert, 
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it might be better to discharge them, and 
wait the coming of the Housemond militia, 
when I trusted something might be done: 
but of those men I can hear no tidings; and 
unless they or some other better men do 
come, it will be out of my power to effect any- 
thing with the militia of this county; for 
such is their cowardly disposition, joined 
to their disaffection, that scarce a man, 
without being forced, can be raised to go after 
the outlaws. We have lost Capt. Wilson 
since his return. Having some private business 
at a neighbor’s, within a mile of his own 
house, he was fired on by four men concealed 
in the house, and wounded in such a manner 
that he died in a few hours; and this will 
surely be the fate of a few others, if their 
request of the removal of the relations and 
friends of those villains be not granted, 
which I am again pressed to solicit for, and 
in which case neither assistance, pay, nor 
plunder, is expected; conceiving that to 
distress their supporters is the only means 
by which we can rout those wretches from us, 
and thereby establish peace and security 
to ourselves and families, etc. 


Upon the receipt of this, seeing the 
gravity of the situation, Governor Henry 
immediately enclosed Col. Wilson’s letter 
to the House of Delegates, with the fol- 
lowing communication: that though he 
was unwilling to trouble the General 
Assembly with matters which seemed of 
little consequence, yet, in view of the 
insurrection which prevailed in Princess 
Anne and Norfolk counties and the seri- 
ous nature of the then existing state of 
affairs in this section of the common- 
wealth, he thought it should be brought 
to their attention. That, from time to 
time, he had given orders to the com- 
manding officers to draw from the militia 
a force sufficient to quell these disturb- 
ances, but that such officers had com- 
plained of the non-support and dis- 
affection both of their own men and the 
inhabitants of the neighborhood. That 
he had ordered one hundred men to be 
drawn from the Housemond militia, but 
their total want of discipline had ren- 
dered all efforts unavailing; furthermore, 
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that Col. Wilson’s opinion was that re- 
moval of such families as were in league 
with the insurgents was absolutely 
necessary. 

The Executive, admitting his own in- 
ability to cope successfully with the situa- 
tion, continues: “But thinking the execu- 
tive power not competent for such a 
purpose, he submitted the entire matter 
to the General Assembly, as he deemed 
it his duty to do so.” 

This letter was sent to the House on 
the 27th day of May, 1778, and was 
immediately referred to a Committee of 
the Whole House on the State of the 
Commonwealth. This committee was 
at once formed; but not having the time 
to consider the subject, had leave to 
again sit. The next day, the House 
resolved itself into a committee of the 
whole and, after some time, the Speaker 
resumed the chair, Mr. Carter reporting 
on the subject of Phillips, as follows:— 


Information being received, that a certain 
Phillips, with divers others, his associates and 
confederates, have levied war against this 
commonwealth within the counties of Norfolk 
and Princess Anne, committing murders, 
burning houses, wasting farms, and doing 
other acts of enormity, in defiance of the 
officers of justice— 

Resolved, That in the opinion of this 
committee, if the said ... Phillips, his 
associates and confederates, do not render 
themselves to some officer, civil or military, 
within this commonwealth, on or before . . . 
day of June, in this present year, such of 
them as fail so to do, ought to be attainted 
of high treason; and that, in the meantime, 
and before such render, it shall be lawful 
for any person, with or without orders, to 
pursue and slay, or otherwise to take and 
deliver to justice, the said .. . Phillips, 
his associates and confederates. 


On the same day, pursuant to a reso- 
lution to that effect, Mr. Jefferson, Mr. 
Smith and Mr. Tyler were appointed and 
did bring in a bill, which was read for 
the first time. On the two succeeding 
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days, it was read a second and third 
time, and thus regularly passed through 
the forms of the lower house. 

It was communicated by Mr. Jeffer- 
son to the senate on the 30th day of the 
month, and returned, passed by them 
without amendment on the Ist day of 
June, which was the last day of the 


session. 
The Act, as it stands upon the 
statute-book of the session, is as follows: 


Whereas, A certain Josiah Phillips, laborer, 
of the parish of Lynhaven and county of 
Princess Anne, together with divers others, 
inhabitants of the counties of Princess Anne 
and Norfolk, and citizens of this common- 
wealth, contrary to their fidelity, associating 
and confederating together, have levied war 
against this commonwealth, within the same, 
committing murders, etc...., and _ still 
continue to exercise the same enormities on 
the good people of this commonwealth; and 
whereas, the delays which would attend the 
proceeding to outlaw the said offenders, 
according to the usual forms and procedures 
of the courts of law, would leave the said 
good people, for a long time, exposed to 
murder and devastation,— 

Be it therefore enacted by the General 
Assembly, that if the said Josiah Phillips, 
his associates and confederates, shall not, 
on or before the last day of June, in the 
present year, render themselves to the 
Governor, or to some member of the privy 
council, judge of the General Court, justice 
of the peace, or commissioned officer of the 
regular troops, navy or militia of this common- 
wealth, in order to their trials for the treasons, 
murders, and other felonies by them com- 
mitted, that, then, such of them, the said 
Josiah Phillips, etc. ..., as shall not so 
tender him or themselves, shall stand and 
be convicted and attainted of high treason, 
and shall suffer the pains of death, and incur 
all forfeitures, etc. . . .; and that execution 
of this sentence of attainder shall be done, by 
order of the General Court, to be entered so 
soon as may be conveniently, after notice 
that any of the said offenders are in custody 
of the keeper of the public jail. And if any 
Person committed to the custody of the 
keeper of the public jail, as an associate or 
confederate of the said Josiah Phillips, shall 
allege that he hath not been of his associates 


or confederates, at any time after the first day 
of July, in the year of our Lord one thousand 
seven hundred and seventy-seven, at which 
time the said murders and devastations were 
begun, a petit jury shall be summoned and 
charged, according to the forms of law, to 
try, in the presence of the said court, the 
fact so alleged; and if it be found against 
the defendant, execution of this Act shall 
be done as before directed. 

And that the good people of this common- 
wealth may not, in the meantime, be subject 
to the unrestrained hostilities of the said 
insurgents: 

Be it further enacted, That from and “after 
the passage of this act, it shall be lawful 
for any person, with or without orders to 
pursue and slay the said Josiah Phillips, and 
any others who have been of his associates 
or confederates, at any time after the said 
first day of July aforesaid, and shall not have 
previously rendered him or themselves to 
any of the officers, etc. .. . Provided, That 
the person so slain be in arms at the time, 
or endeavoring to escape being taken. 


Such was the Act that was passed by 
the Virginia Assembly; and which, even 
in those days of internal discord, called 
forth much censure. Still, in reading 
further, we will see the peculiar turn 
which the merits of this case of Phillips’ 
took. 

Phillips’ was apprehended in the course 
of the autumn, and indicted by Mr. 
Edmund Randolph, then Attorney-Gen- 
eral, for highway robbery alone. On 
this charge he was tried at the October 
term of the General Court, convicted and 
executed. So, in this manner, the act 
of attainder was never brought to bear 
upon him at all, and it is for posterity 
to say whether Mr. Henry deserves 
censure in communicating to the General 
Assembly the letter of Col. Wilson, or 
whether the legislature was unduly harsh 
upon such a wretch as Phillips. 

Be this as it may, the justice and ex- 
pediency of the attainder were after- 
wards debated with considerable heat, 
in Richmond in the Convention of 1788, 
which convened for the purpose of dis- 
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cussing the fruits of the Constitutional 
convention which, a short time before, 
had met at Philadelphia. In the former 
Mr. Henry took a leading part as an 
advocate of the rights of the state of 
Virginia with reference to the union of 
the thirteen colonies then forming a 
federation, in which he was opposed 
in debate by Mr. Randolph; and in the 
course of that debate occurred one of 
the most singular instances of the fallacy 
of human memory, namely, relative to 
the Phillips case, ten years before. Mr. 
Randolph, in answer to Mr. Henry’s 
eulogies upon the constitution of his 
own state, brought to the fore that case 
in the following manner :— 


There is one example of this violation [of 
the state constitution] in Virginia, of a most 
striking and shocking nature; an example 
so horrid, that if I conceived my country 
would passively permit a repetition of it, 
dear as it is to me, I would seek means of 
expatriating myself from it. A man, who 
was then a citizen, was deprived of his life 
thus: From a mere reliance on general 
reports, a gentleman in the house of delegates 
informed the house, that a certain man [ Josiah 
Phillips] had committed several crimes, and 
was running at large perpetrating other 
crimes; he, therefore, moved for leave to 
attaint him; he obtained that leave instantly; 
no sooner did he obtain it, than he drew from 
his pocket a bill ready written for that effect; 
it was read three times in one day, and carried 
to the senate; I will not say it was passed the 
same day through the senate, but he was 
attainted very speedily and precipitately, 
without any proof better than vague reports! 
Without being confronted with his accusers 
and witnesses, without the privilege of 
calling for evidence in his behalf, he was 
sentenced to death, and was afterwards 
actually executed. Was this arbitrary de- 
privation of life, the dearest gift of God to 
man, consistent with the genius of a republican 
government? Is this compatible with the 
spirit of freedom? This, sir, has made the 
deepest impression in my heart, and I cannot 
contemplate it without horror. 


Now, by turning to the facts of 
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the Phillips case, as the reader wil] 
see from the record, there is not one 
word of this eloquent invective that is 
consistent with facts. What makes this 
case still more strange is that Mr. Ran- 
dolph, at the happening of the occur- 
rence to which he refers, held both the 
position of clerk of the house, and 
Attorney-General of the commonwealth; 
in the first character, he had, only ten 
years before, been officially informed 
that the bill of attainder had not been 
founded on report, but on a communica- 
tion of the Governor, enclosing a letter 
of the commanding officer of the militia 
in the section which was being devas- 
tated by Phillips; that that letter in 
proper form had been referred to the 
Whole House on the State of the Com- 
monwealth, whose resolutions led to the 
bill in question; and that the bill, instead 
of being read three times in one day, 
had been regularly, and according to the 
forms of the House, read on three sev- 
eral days; while in his character as 
Attorney-General he had himself drawn 
the indictment and prosecuted Phillips 
for highway robbery—confronted him 
with the witnesses, whose names are 
given at the foot of the indictment, 
indorsed in Mr. Randolph’s own hand- 
writing; convicted him on that charge, on 
which charge alone Phillips was exe- 
cuted. 

In justice, however, to Mr. Randolph, 
it behooves me to say that not only he, 
but others connected with the case in 
various capacities, even Mr. Henry, pro- 
ceeded in their several criminations and 
defenses upon the admission that 
Phillips had fallen a victim to the bill of 
attainder. Therefore, it is extraordi- 
narily singular that such a lapse of 
memory, of the principal participants in 
the proceedings and trial of one of the 
most noted cases of that day, should 
have prevailed. 
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The chairman of the committee to 
which the bill was referred says :— 


The case of Josiah Phillips I find strangely 
represented by Judge Tucker and Mr. Edmund 
Randolph, and very negligently vindicated by 
Mr. Henry ... Judge Tucker, instead of 
a definition of the functions of bills of attainder, 
has given a just diatribe against their abuse. 
[Giving a definition and proceeding with:] The 
court refused to pass sentence of execution 
pursuant to the directions of the Act. 


In this manner, it was made to appear 
that the Assembly had transcended its 
powers, if we are to believe the state- 
ments of Judge Tucker and Mr. Ran- 
dolph, when, as a matter of fact, Phillips 
was never tried under the attainder at 
all but only for robbery, as subse- 
quent newspaper reports of the times 
will disclose. 

Mr. Randolph’s supposed utterances 
with reference to this case are excused 
by his charitable critic under the guise 
of the indulgence accorded orators when 
pressed by powerful adversaries in the 
ardor of conflict, losing sight of a close 
adherence to facts, permitting their 
imagination to be distorted and colored 
by the views of the moment. 

His critic continues :— 


He [Randolph] was Attorney-General at 
the time, and told me himself the first time 
I saw him after the trial of Phillips, that when 
taken and delivered up to justice, he had 
thought it best to make no use of the Act 
of attainder, and to take no measure under it; 
that he had indicted him at the common law, 
either for murder or robbery (I forget which, 
and whether for both), that he was tried on 
this indictment in the ordinary way, found 
guilty by the jury, sentenced and executed 
under the common law; a course which every- 
one approved, because the first object of the 
act of attainder was to bring him to a fair 
trial. Whether Mr. Randolph was right in 
this information to me, or, when in the debate 
with Mr. Henry, he represents this atrocious 
offender as sentenced and executed under 
the act of attainder, let the record of the case 
decide. 


It seems strange that Mr. Randolph, 
who surely to some extent acquiesced 
in the act of attainder, certainly suffi- 
ciently, as he says, ‘‘to bring him to a fair 
trial” (meaning Phillips), should after- 
wards have been so severe in censuring 
this Act of the Assembly; and in his 
reference, in the debate, to the case, 
“without being confronted with his 
accusers and witnesses, without the privi- 
lege of calling for evidence in his behalf, 
he was sentenced to death, and after- 
wards actually executed,” Mr. Attorney- 
General must have been unduly anxious 
for a debate with Mr. Henry or, to use a 
modern phrase, “‘he was playing to the 
gallery.” I take it to be the former. 

One can hardly believe that in the 
then enlightened state of the law in 
Virginia, even at that early period, 
at whose bar were practising some of the 
most profound lawyers of the colonies, 
and whose Assembly was composed of 
as cultivated men as could be found in 
any succeeding generations, there could 
have occurred such a mockery of justice 
as Mr. Randolph would have us believe. 
If there had been such, why did the 
Attorney-General propose and permit it? 
But if he only meant that Phillips had 
not the advantages of confrontation and 
evidence in his behalf on the passage of 
the bill of attainder, how absurd to 
charge the Assembly with the omission 
to confront Phillips with his witnesses, 
when he was standing out in arms, and 
in defiance of their authority, and their 
sentence was to take effect only on his 
own refusal to come in and be con- 
fronted. Mr. Randolph must have 
known that the prisoner was tried and 
executed under the common law; and 
yet, according to his own words in his 
debate with Mr. Henry, he rests his 
defense on a justification of the Act of 
attainder, only. 

At last, to eliminate any doubt with 
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reference to the controversy, we have 
the following order against Josiah Phil- 
lips entered by the General Court: 
Virginia, 

In the General Court, 20th October, 1778. 

Josiah Phillips, late of the parish of Lyn- 
haven, in the county of Princess Anne, 
laborer, who stands indicted for robbery, was 
led to the bar in custody of the keeper of the 
public jail, and was thereof arraigned, and 
pleaded not guilty to the indictment, and 
for his trial put himself upon God and the 
country. Whereupon, came a jury, to wit: 
James Letate, Thomas Stanley, Gilliam 
Boothe, etc...., that the said Josiah 
Phillips is guilty of the robbery aforesaid in 
manner and form as in the indictment against 
him is alleged, etc... . 


October the 27th, 1778. 
Josiah Phillips, etc. ..., who stands 
convicted of robbery, was again led to the bar, 
etc. ... Therefore, it is considered by 
the court, that he be hanged by the neck 
until he be dead. 


Thus Phillips by the above order 
and arraignment was convicted and sen- 
tenced to be hung for robbery along 
with the following offenders for crimes, 
such as horse-stealing, grand larceny, 
etc. = 


October 28, 1778. 

John Lowry, John Reizen, and Charles 
Bowman for murder, Josiah Phillips, James 
Hodges, Henry McLalen and Robert Hodges 
for robbery, James Randolph for horse stealing, 
Joseph Turner, otherwise called Joseph 
Blankenship, for burglary, and John High- 
warden for grand larceny, being under sentence 
of death by the judgment of the court yester- 
day passed against them for their said 
offenses: It is awarded etc. ... by the 


Houston, Va. 


sheriff of York county, on Friday the fourth 
day of December next, between the hours of 
ten and twelve in the forenoon, at the usual 
place of execution. 


Copies-Teste, Peyton Drew, C. S.C. 


Though the press of the colony was 
just coming into existence, neverthe- 
less, it seems alive to passing events, as 
the following extract from Dixon and 
Hunter’s paper, published in Williams- 
burg, Va., October 30, 1778, will attest: 


Williamsburg. At a general court, begun 
and held at the capitol the 10th instant, the 
following criminals were condemned to suffer 
death: Charles Bowman, from Prince George, 
for murder; John Lowry, from Bedford, for 
ditto; Josiah Phillips, James Hodges, Robert 
Hodges, and Henry McLalen from Princess 
Anne, for robbery; John Highwarden, from 
Fanquire; for grand larceny; Joseph Turner, 
alias Joseph Blankenship, from Albemarle, 
for burglary; and James Randolph, from 
Culpeper, for horse stealing. 


And from an extract from the same 
paper, dated December 4, 1778, there is 
an account of the execution of Josiah 
Phillips and those sentenced to death 
under the same order entered by the 
General Court. We can see that the 
death penalty was rather overdone in 
the case of minor offenses, public senti- 
ment not having arisen to the plane it 
now enjoys at the horror of corporal 
punishment. And so ends the case of 
Josiah Phillips, around whose conviction 
hangs a peculiar state of lapsed memory 
on the part of those, with the exception 
of the principal actor, who were most 
interested. 





6“ WE know that the science of law has for its purpose a contribu- 

tion to an existence and expression of law which will satisfy 
human interests and necessities as they appear here and now. It is 
delightful to soar in the ether of pure reason, but it is better to 


labor for the welfare of mankind.” 


Windscheid. 
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Remarks on the History of Forensic Medicine from 


the Renaissance to the Nineteenth Century 


By CuaRLes GREENE CumsTon, M.D.! 


ISTORIANS generally consider the 
promulgation of the Criminal Con- 
stitution of Charles V, otherwise termed 
the Caroline Constitution, as a decisive 
foundation of the development of legal 
medicine in Europe. This constitution was 
voted at the Diet of Ratisbon in 1532, 
as alaw of the empire. Without doubt 
it would be an exaggeration to attribute 
to the Caroline Constitution a revolu- 
tion or an impulsive initiation in forensic 
medicine, because, as I shall point out, 
with reference to visits and expert work 
by physicians and surgeons, as well as 
the necessary information to be ob- 
tained from them on those questions of 
their art which could be used for evi- 
dence, this code simply was in conform- 
ity with the old practices observed be- 
fore its promulgation in various juris- 
dictions, although it generalized them. 
It is well known that in 1507, John of 
Schwarzenberg, chancellor of the Bishop 
of Bamberg, had drawn up an ordinance 
for this prince (which later on served as 
a basis for the Caroline Constitution) 
in which the work to be done by physi- 
cians in medico-legal practice was regu- 
lated. It should also be noted that in 
the articles relating to rape, abortion, 
infanticide, and poisoning, or dementia 
of the accused, absolutely nothing is said 
of verification or medical reports from 
physicians, although such reports seem 
indispensable in the majority of cases, 
but it is an undoubted fact that many 





1Honorary Member of Surgical Society of Belgium, 
Ex-Vice-President of American Association of Obstetri- 
cians and Gynecologists, Member of the Medical 
Historical Society of France, etc. 


years before the German judges had 
recourse to them. 

The following are the only articles of the 
Caroline Constitution in which recourse 
to physicians or midwives is rigorously 
specified. I would draw particular atten- 
tion to the last two, as they show a ten- 
dency to the performance of autopsies. 


Art. 35.—If a girl is suspected of having 
been delivered of a child in secret and of hav- 
ing killed this child, one should in the first 
place ascertain if she had been seen in a very 
apparent condition of pregnancy, and this 
pregnancy having diminished, whether or not 
she became pale and weak. If these kinds of 
signs and indications are met with and the 
woman is such that she may be suspected, 
it is proper to proceed still further and have 
her secretly examined in private by”“reliable 
and experienced matrons. If this examina- 
tion confirms the suspicion, and she neverthe- 
less will not declare the crime, she may be 
put to the torture. 

Art. 36.—When the child is killed only a 
short time before, the mother will not have 
lost her milk, so that the milk may be 
drawn from the breast, and if it is good and 
perfect, this would be a strong and evident 
presumption to cause her to pass through the 
torture. Nevertheless, since some physicians 
teach that occasionally from natural causes 
milk may occur in a girl who has never been 
pregnant, if such a fact is invoked, a more 
ample verification must then be made by 
the midwives. 

Art. 147.—If a person who has been struck 
and wounded, dies at the end of a certain 
length of time in such a manner that it makes 
it doubtful whether or not the blows or wounds 
have been the cause of death, experienced 
surgeons should be consulted, who will know 
whether the death occurred before the blows 
and wounds were received, and if this is not 
the case they can indicate how long the per- 
son has survived after receiving them. 
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Art. 149.—Finally, so that as little need- 
less work as possible may be done in the above 
mentioned cases before inhumation has taken 
place, in the examination and appreciation of 
lesions and because of the wounds, the judge, 
accompanied by one or several surgeons who 
have already taken oath, should proceed dili- 
gently with the inspection of the corpse 
before burial has taken place and to make 
note of, and very exactly describe, all 
wounds, cuts, marks, or contusions which 
may be found so that each one will have its 
own indications. 

It cannot be denied that the Caroline 
Constitution had a very considerable 
influence on the development of forensic 
medicine. In the first place, this code 
regulated the legislation in all the coun- 
tries of the empire, that is to say, the 
larger portion of civilized Europe. Then 
again, the promulgation was made dur- 
ing a remarkable phase in the history of 
the medical sciences, when the Renais- 
sance was at its full development, at a 
time when anatomy, the only true foun- 
dation of modern medicine, was being 
founded by the efforts of Ingrassius, 
Eustachius, Fallopius, Varolius, Aran- 
tius, and above all Vesalius, who, in 1543, 
gave to the world the first description of 
the human body made after nature. It 
should also be recalled that in Germany 
the great importance of experts was 
understood at a very early date. Conse- 
quently the office was only confided to 
men having a recognized morality and 
superior knowledge, and they alone were 
specially appointed experts to the courts 
of justice. The decisions of the experts, 
particularly when the case was one of a 
capital offense, were submitted to dis- 
cussion at the universities; the faculty 
would make commentaries on all the re- 
sources that the medical knowledge of 
the time could furnish, and they pub- 
lished them, periodically so to speak, 
having in mind a branch of teaching 
which had been recognized as necessary. 
In point of fact, the professorship of 
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forensic medicine was created early in 
the seventeenth century in all the Ger- 
man universities, while it was only in 
the year III of the Republic that legal 
medicine was taught in France. 

In 1603, Henry IV ordered his first 
physician, Jean de la Riviére, to appoint 
by a commission “‘in all the good cities 
of the Jurisdiction of the Kingdom, com- 
posed of two persons belonging to the 
art of medicine and surgery, possessed 
of the best reputation, probity and ex- 
perience, to make visits and reports in 
justice.”’” An exception was made for 
the sworn experts attached to the Chate- 
let; these were appointed by the King 
himself. Very much later, in August, 
1670, the Criminal Ordinance of Saint 
Germain en Laye, an appendix to the 
Code Louis, confirmed and regulated the 
already existing condition of affairs, and 
I will here give the articles of this ordi- 
nance which concern forensic medicine: 


TITLE V—ON REPORTS OF PHYSICIANS 
AND SURGEONS 


Art. 1—Wounded people may be examined 
by physicians and surgeons, who will state 
their true condition; this will also be done in 
cases where death results and the report will 
be admitted at the trial. 

Art. 2.—The judges may order a second 
visit to be made by the official physicians and 
surgeons, who shall take oath, and after their 
visit they shall write out and sign the report 
on the spot, which will at once be transmitted 
to the court and added to the documents of 
the prosecution. 

Art. 3.—We command that in all reports 
ordered to be made by Justice, at least 
one of the surgeons appointed by our first 
physician be present at the place where it is 
made, otherwise the report will be considered 
nil, 

In Title VI, Art. 23, it is stated that 
“if any woman, before or after having 
been condemned to death, appears to be 
or declares herself pregnant, the judges 
shall order her to be visited by matrons 
appointed for the purpose, who shall 
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make their report in the form prescribed 
for experts. If she is found pregnant, 
execution will be deferred until after 
delivery.” In 1692, a regulation was 
issued describing the form to be given to 
the reports. For autopsies, it ordered a 
delay of twenty-four hours in winter and 
twelve hours in summer. The report 
should indicate the number, direction 
and depth of the wounds, likewise their 
breadth, precise location and their lethal- 
ity; the expert was also instructed to 
state with what instrument or arms the 
wounds had been inflicted, and whether 
or not the victim would remain a cripple 
from the effect of the wounds, or, on the 
other hand, how long it would take for a 
cure to be complete. 

From a small but interesting work 
entitled Doctrine des Rapports, by 
Nicholas de Blégny, Surgeon to Mon- 
sieur, I will quote some supplementary 
information relating to the organization 
of the medico-judiciary personnel of the 
seventeenth century :— 


Sworn surgeons have been appointed in 
order to prevent the abuse which might 
accrue if all surgeons were allowed to make 
reports in Justice; because the incapacity of 
some and the infidelity of others would be 
powerful obstacles to truth. ... There are 
two sworn experts in every city possessing 
courts bishopric . . . and one in all the other 
towns or places. They bear the title of ordi- 
nary councilor physicians to the King, or 
sworn surgeons. They take oath before the 
officers of the court; they conjointly or sepa- 
rately occupy themselves with the reports to 
the exclusion of all other masters. The judges 
cannot receive any other report unless signed 
by them. They are charged with the inspec- 
tion of all the surgeons of the cities in which 
they reside and of the cities or places belong- 
ing to their district. They examine the candi- 
dates for the mastership in surgery and the 
midwives and give them their diplomas. 


The reports made out by the experts 
were of three kinds: (1) accusation re- 
ports, delivered upon a simple request 


of the parties to the litigation by any 
surgeon who had been sworn; (2) provi- 
stonal reports, made upon the demand 
of the judge by the sworn surgeons of 
the jurisdiction in which the trial took 
place; (3) mixed reports which were de- 
livered on the simple requisition of the 
parties to litigation by sworn surgeons 
alone. 

Besides the above reports, experts 
were also obliged to make two other 
types of juridical papers, namely, the 
essoin and estimates. There were three 
types of essoins: (1) the ecclesiastical 
essoin, which was an exemption of con- 
ventual and monastic vows; (2) the 
political essoin, which related to the 
health of soldiers and those in service 
of the royal houses; (3) the juridical 
essoin, which was required in order to 
postpone a trial when one of the parties 
could not appear on account of illness. 
The report of estimation was the valua- 
tion of the cost of operations and dress- 
ings when this cost was contested by the 
patient. 

I have now reviewed the principal 
medico-legal ordinances promulgated in 
Europe during the Renaissance and the 
seventeenth century, and will now ex- 
amine what scientific occurrences took 
place relative to forensic medicine during 
this period. In the first place, the first 
work dealing with the subject appeared 
in 1575. The father of modern sur- 
gery, Ambroise Paré, is the author, and 
from this fact he should also be called 
the father of Legal Medicine. His writ- 
ings on the subject are represented by 
a few pages which precede the twenty- 
seventh book of his surgical works. They 
represent the first steps in medico-legal 
science. Paré says that the young sur- 
geon should be instructed in the art of 
making out a report, when he shall be 
called upon by the courts, either on the 
death of the injured, resulting impo- 
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tency, or the loss of some part. He 
points out that he should be particularly 
careful and alert in his prognosis be- 
cause the ultimate outcome of certain 
wounds and injuries is very uncertain. 
He also says that the foremost and 
principal quality for the surgeon is that 
he shall have a pure soul, fearing God 
and never reporting a small wound as a 
large one nor vice versa, because the 
jurisconsults will be guided in their deci- 
sion by the report. 

From this time on works on forensic 
medicine were published in large num- 
ber. In 1597, Baptista Condronchi, a 
physician of Imola, published a work 
entitled Methodus testificandi, in quibus- 
dam casibus medicis ablatis. Here he 
studies the principal legal questions 
brought up in cases of disease and 
wounds, sudden death, poisoning, pu- 
berty, virginity, pregnancy and labor. 
The work ends with a few samples of re- 
ports bearing on facts which occurred in 
his practice and which are modestly 
signed: ‘I, Condronchi, the most humble 
of physicians and philosophers of Imola.” 
In 1602 Fortunatus Fidelis, a physician 
of Saint-Philip of Agirone, published a 
book entitled De relationibus medicorum 
in quibusdam ea omnia que in forensibus 
ac publicis causis medici referre solent 
plenissime traduntur. 

The most important and complete 
work of the epoch is without doubt the 
Questiones medico-legales, published in a 
fragmentary way from 1621 to 1658 by 
the Italian physician, Paul Zacchias, 
physician of the States of the Church. 
The author received great and enthusi- 
astic praise from both physicians and 
theologians of his time and the author- 
ity of this work was maintained for 
nearly two centuries. In this book, 


which bristles with erudition, is to be 
found a quantity of medical questions 
studied from the viewpoint of the canon 


law, and in reality it belongs more to 
the confessional than to the courts of 
justice. Conjugal duty, miracles, fast- 
ings and other religious rites, stigmates 
of sorcerers, monachal claustration, in 
the medical aspect, find considerable 
space. However, all these things would 
naturally be treated by a physician of 
Innocent IV, at the time when the 
canon law held a prominent place. 

In France we have the treatises of 
Gendry, of Angers, of de Blégny, of 
Lyons, in 1684, and particularly L’Arn 
des Rapports, published by Devaux in 
1708. The latter remained the vade 
mecum of the sworn surgeon for an 
entire century. In 1598, Séverin Pineau, 
a student of Ambroise Paré, published a 
book entitled De virginatis notis, which 
contained the results of his researches 
telative to the existence of the hymen, a 
very much discussed question of the 
time. In 1611, Vincent Tagareau at- 
tacked the peculiar custom of the Con- 
gress in his Discours sur l’ Impuissance. 

And lastly, forensic medicine became 
enriched at the end of the eighteenth 
century by a capital discovery, because 
in 1663 Bartholini studied hydrostatic 
pulmonary docimasia, which had already 
been foreseen by Galen, and John 
Schreyer, a physician of Silesia, applied 
the method for the first time in juridical 
matter in a case of infanticide. 

Without entering into detail I would 
like to indicate the character of these 
early works on legal medicine. If one 
simply goes over the index of the 
treatises by Fidelis and Zacchias, one 
will at once perceive the ensemble of the 
problems which presented themselves to 
these early medico-legal specialists in the 
application of medicine to canon law, 
civil law, and criminal law. The follow- 
ing are the subjects which are more par- 
ticularly studied from the medico-legal 
standpoint: the classification of ages. 
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sterility in the female, impotency in 
man, the signs of virginity, pregnancy 
and labor, the duration of gestation, 
irregular parturitions and the birth of 
monsters, hermaphrodites, obsessions, 
sorcery, demoniacal possession, philtres, 
the simulation of diseases or infirmities, 
contusions and wounds, accidental death 
or by violence, miracles, resurrections, 
etc. Among these questions there are 
some which have still remained and will 
continue to remain, in the decision of 
which the courts will always resort to 
medical science for information. Others 
have disappeared with the fall of the 
canon law and the change in customs. 
Then again, others which owed their 
existence to the imperfect knowledge of 
the time, the love of the marvelous and 
superstitions, little by little fell by the 
wayside as the scientific mind became 
developed. 

The Renaissance and the seventeenth 
century consequently mark the com- 
mencement of the scientific period 
of forensic medicine. Like all other 
branches of medicine this one received 
a remarkable impulse, and although the 
latest born, it very soon occupied a very 
large place in the history of medicine. 

As has been pointed out, Germany, 
from the Caroline Constitution, was the 
first to outline a criminal procedure and 
to form an excellent organization of 
forensic medicine. A special and com- 
petent personnel, the teaching of the 
subject in the universities, combined 
with a regular and extensive observa- 
tion, were all conditions which assured 
a remarkable development of legal medi- 
Cine in this country. Beginning with 
Zacchias, one will find a large number of 
periodical publications and general treat- 
ises in which the most interesting cases 
have been collected and commented 
upon. Among the principal works I 
would mention that of Welsch, which 


689 


appeared in 1660, in which he considers 
the fatality of wounds, and advises the 
performance of autopsies. The book is 
entitled Rationale vulnerum lethalinm 
judicium. In 1689, Bohn treated the 
same subject much more deeply in 
a work which possesses considerable 
authority, entitled De renunciatione 
vulnerum. 

In the eighteenth century we find the 
Pandecte medico-legales by Michel Bern- 
hardt Valentin. It is a collection of 
medico-legal questions asked by the Ger- 
man courts during the seventeenth cen- 
tury and discussed in the universities. 
This example was followed by Zittmann 
in 1706; Alberti, in 1725; Loew, in 1725. 
Richter, in 1731, gave a collection of 
decisions rendered by the universities 
and the civil and ecclesiastical courts. 
The general treatises which hold a promi- 
nent place in medico-legal literature 
should also be mentioned. Teichmeyer’s 
treatise, published at Jena in 1722, 
entitled JInstitutiones medicine legalis 
vel forensis in quibus practitue materie 
civiles, criminales, et consistoriales tra- 
duntur, is of great importance. Then 
come those of Goelicke, in 1723, Eschen- 
bach, in 1746, F. Hoffmann, in 1746, 
and the classical treatise by Hebenstreit, 
in 1753, entitled Anthropologia forensis 
sistens medici circa rempublicam causasque 
dicendas officium. And lastly, the works 
of Daniel and Plouquet on pulmonary 
docimasia, of Heister, in 1727, on preco- 
cious and tardy births. The great men 
of medicine, van Swieten, Haller and 
J. P. Franck, are also associated with 
legal medicine of the time. 

France was far from being so richly 
endowed in works on forensic medicine, 
but there were, however, some very 
important cases which occupied the 
attention of physicians and resulted in 
important researches. Thus, Lecat, in 
1750, put forward his singular theory of 
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spontaneous combustion, a theory which 
was so greatly credited in popular imagi- 
nation and which was even accepted for 
a certain time by scientists. Then Lorry 
discusses the questions of survival. 

In 1765, tardy birth was the object 
of very bitter discussion among Bertin, 
Lebas, Bouvard, Petit and Antoine Louis. 
The latter, in his Lettres contre la légiti- 
mité des naissances prétendues tardives, 
raises his voice against the guilty indul- 
gence of the courts who declared legiti- 
mate births occurring after twelve or 
even thirteen months, basing their opin- 
ion on a very old belief accepted not only 
by the people, but by the majority of 
physicians. It was also Louis who, by 
his memoir read at the Academy of Sur- 
gery in 1764, contributed to rehabilitate 
the memory of Calas. In 1775, he was 
ordered to make an expert examination 
which saved the life of two accused per- 
sons. The circumstances are briefly as 
follows. On June 14, 1775, an inhabit- 
ant of Montbrison, by name Jean Chass- 
agneux, fell and fractured his head. 
This fall was accidental, but public 
rumor made it appear that a crime had 
been committed by the son and daughter- 
in-law of the victim. The first physi- 
cian consulted concluded that the 
accused were guilty, but Louis was called 
in on the case and demonstrated beyond 
a doubt that the facts collected were in- 
sufficient and that the examinations 
made would not allow one to pronounce 
judgment against the accused. Upon 
this report, Parliament dropped the pro- 
cedure. 


Louis also demonstrated juridical 


errors in the cases of Montdailly, Syrven 
and Baronnet, in very important reports 
to the courts in which he unceasingly 
protested against the insufficiency of the 
medico-legal organization in France, also 
the incompetency of the experts selected 
by the magistrates. 
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We should also mention Lafosse, 
known by his critical examination of the 
Calas case, which resulted in a friend- 
ship between himself and Voltaire; and 
Chaussier, who in 1783, in a memoir 
which has remained celebrated, shows 
the great importance of legal medicine 
and draws attention of the courts to the 
inconveniences resulting from the system 
employed at that time. Forensic medi- 
cine was, in point of fact, arrested in its 
development by numerous causes which 
can be classified under two heads, 
namely, the imperfection of criminal 
law and the bad organization of medi- 
cine at the time. 

The principle of the necessity of a con- 
fession in order to pronounce a sentence 
in capital cases had been introduced a 
long time since with the ecclesiastic law, 
but it was only tutelary in appearance. 
In point of fact, this confession was 
above all obtained by odious means, 
namely, the preparatory, ordinary and 
extraordinary question. And still more, 
the trial was conducted behind closed 
doors and in many cases the accused 
had no lawyer for his defense. The magis- 
trates were possessed of full power, which 
if necessary could be given to extraordi- 
nary commissions. Finally, under the 
empire of the Criminal Ordinance of 1670, 
the most pitiless repression was exer- 
cised to such an extent that the sentence 
of death was rendered in one hundred 
and fifteen cases in that year, this often 
being accompanied by torture. On the 
other hand, on account of the defective 
organization of the medical corps foren- 
sic medicine was in the hands of illite- 
rate and insufficiently educated surgeons. 
The judges, not appreciating the im- 
portance of this science, were of the opin- 
ion that a little practical knowledge of 
anatomy and surgery was sufficient to 
make anexpert. Occasionally they even 
made an appointment outside of the 




















medical corps, and thus in the Calas 
case the expert selected was the execu- 
tioner. I would also add, that the old 
Faculty of Medicine of Paris was far 
more occupied in maintaining its rights 
than in contributing to the progress of 
science, and consequently offered no 
course of instruction in legal medicine. 

But towards the end of the eighteenth 
century, a series of occurrences of a 
political and social order changed the 
legislation and resulted in the introduc- 
tion of a great many things favoring the 
development of forensic medicine. The 
abolition, by Louis XVI, of the prepara- 
tory question in 1773, and of torture on 
May 13, 1778, was the premonitory sign 
of a change which would take place in 
the criminal legislation in France, and 
it is well known that the Revolution 
precipitated the event. 

In 1797, Fodéré published the first 
treatise on forensic medicine which ap- 
peared in France. This book, which 
was at the same time both philosophical 
and practical, was the foundation of 
modern legal medicine in France, just 
as the work by Zacchias had been in 
Germany the starting point of the de- 
velopment of this science. With the 
advent of Fodéré, forensic medicine be- 
came definitely engaged in a scientific 
direction, and at the same time com- 
pleted and extended its domain, passing 
by successive phases until at the present 
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time it comprises all the branches of the 
science of medicine. Thus, in the first 
place it. was only based on anatomical 
knowledge, but later on chemistry 
entered for a large share, particularly 
in toxicology. The important branch of 
mental disease was developed by the 
magnificent work of Pinel, Esquirol, and 
their successors. Later on forensic medi- 
cine came into possession of new arms— 
we refer to the microscope and spectro- 
scope, which developed the almost cer- 
tain detection and the nature of spots 
and stains—and finally thanatology 
made its appearance. In 1821, Orfila 
contributed very greatly to the progress 
of toxicology by his experiments and 
judicious criticism, while Devergie (1798- 
1876), by the precision of his researches 
made a great step towards certainty in 
the practice of forensic medicine. From 
1818 to 1879 the great Tardieu developed 
a large number of medico-legal questions, 
and his teachings had an immense influ- 
ence on the development of medico-legal 
studies throughout the world. These 
have been continued and developed in 
Germany by Casper, Machska, Eulen- 
berg, Liman, and Kraft-Ebing; by Hoff- 
mann of Vienna; in England by Thomp- 
son, Guy, Taylor and Christison, while 
prominent in the modern Italian school 
I would particularly recall the names of 
Cresshio, Tamassia, Morselli, Tamburini, 
Zino and the regretted Lombroso. 
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A’ the annual meeting of the Missouri Bar 

Association held last July, North T. Gen- 

try of Columbia, Mo., read an able paper on 

“Some Defects in Our Criminal Code and 

How to Remedy Them.” The following 
extracts are given:— 

“First. The first defect to which I would 





a Criminal Code 


call your attention is that of requiring in- 
dictments, especially in cases of homicide, 
to be so lengthy. . . . Our courts have often 
held that the probata must agree with the 
allegata, and many have been the cases where 
reversals have been had because there was 
no such agreement. Yet no one ever heard 
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of the prosecuting attorney attempting to 
prove, or being required to prove, that the 
pistol with which the homicidal act was 
committed, was discharged and that the 
bullet left said pistol by reason of the force 
of the gunpowder aforesaid, nor that the ball 
struck against the body of the deceased, and, 
by reason of the force of the gunpowder, and 
by reason of it being shot out of the pistol 
aforesaid, penetrated the body of the deceased. 
Neither is any prosecuting attorney ever 
required to prove that the grand jurors that 
returned the indictment were duly im- 
paneled, charged and sworn, although the 
indictment must contain that allegation in 
two places; nor is he required to prove that 
the man whose name is attached to the in- 
dictment, as prosecuting attorney, was in 
truth and in fact the duly qualified prosecut- 
ing attorney, nor that the man who signs 
as foreman was in truth the foreman of said 
grand jury.... 

“Second. In the case of State v. Miller (162 
Mo. 253) our Supreme Court held that the 
wife of David Miller was improperly convicted 
of conveying weapons to her husband, who 
was a prisoner in jail.... The wife was 
indicted, tried and convicted, ... but her 
case was reversed by the Supreme Court on 
the ground that she being the wife of David 
Miller was under his influence, and acted under 
compulsion of her husband, and was therefore 
not responsible for any crime that she was 
thereby compelled to commit.... In this 
day and age, when women have more rights 
than men, when a woman can contract and 
be contracted with, can sue and be sued, 
and when the woman is so many times the 
head of the household, it is difficult for lawyers, 
as well as laymen, to understand how a woman 
could act under compulsion of her husband, 
when he was in as helpless a condition as he 
could well be, and she was living in a house 
some three-fourths of a mile away from the 
eh «3 « 

“Third. Our law is too strict in requiring 
petit jurors to return the verdict in legal form. 
Where there are several degrees of the offense, 
I admit that the jury should state the degree 
of which they intend to convict the defendant. 
But where there is only one degree, only one 
count in the indictment, and the jury are 
not concerned with any other case against 
the defendant, it does seem to me that our 
law is too strict in the matter of requiring 
the verdict to be so technical... . 


“Fourth. Another serious defect in our 
criminal code is the abuse of the law on the 
subject of continuances, and on the subject 
of change of venue. It often happens, indeed 
in some counties it is the practice, for the 
defendant in a criminal case, who is out on 
bail and who is interested in dodging a trial, 
to procure as many continuances from the 
regular judge as possible, and when his last 
application for a continuance is overruled, 
to ask for a change of venue on account of the 
prejudice of the judge, and thereby secure 
another delay. After the new judge is called 
in, another delay is asked for on the ground 
that the defendant has just then discovered 
that the inhabitants of the county are so 
prejudiced against him that he cannot have 
a fair and impartial trial... . 

“Fifth. Every defendant is entitled to 
know what is the charge pending against him. 
But it has been held by our courts of last 
resort that the record of the circuit court 
must show that the defendant has been 
arraigned, or must show that he has waived 
formal arraignment, and that the failure 
of the record to so show is error, and may 
be taken advantage for the first time in the 
higher court. (State v. Sanders, 53 Mo. 
wee «2 


“Sixth. Our statutory requirement for 
the qualifications of jurors is unreasonable 
and is in conflict with the original theory 
upon which jurors are selected. Law writers 
tell us that originally twelve men of the 
county were selected to try a defendant 
because of their acquaintance with the 
defendant and all of the circumstances con- 
nected with his case. Now, jurors must 
know nothing about the case, and our law 
is fast going in the direction of requiring 
jurors never to have read or heard of the case 
before. ... 


“As stated, the law on the subject of con- 
tinuances has been abused more than any 
statute, perhaps, on our statute books. A 
defendant should not be allowed to use that 
law as a trial dodger, as too often occurs. 
If the state is required to give the defendant 
a speedy trial, the defendant should be re- 
quired to submit to a speedy trial. No good 
can result from long delays, that is, no good 
to the state, but the defendant hopes, by 
reason of said delays, to receive benefit, and 
always does receive benefit thereby. A 
military gentleman once said to me: ‘I 
believe that there is more substantial justice 
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in a military trial than in any criminal trial 
I have ever witnessed in our state courts. 
Before the witnesses have an opportunity to 
forget what was really done, before they 
have an opportunity to leave, and before 
other witnesses have an opportunity to make 
up evidence favorable to the defendant, the 
military tribunal try the defendant, and 
either acquit or punish him for his conduct.’ 
In Missouri, the defendant has the benefit 
of hearing the evidence produced before 
the coroner, and he has the benefit of hearing 
the evidence produced before the justice 
of the peace some days later. He has the 
benefit of hearing the evidence produced by 





693 


the state at the trial in the circuit court, 
some months and even years later. The 
defendant’s attorney is and should be entitled 
to time in which to prepare for trial; and 
the defendant should have a continuance 
for good cause shown, but only for good cause. 
One noted criminal case, to which I might 
refer, was delayed for seven years by reason 
of the absence of a witness who was alleged 
to have existed, but who was never seen 
by any one, save the defendant. At the final 
trial, on account of the death of two important 
witnesses for the state, and the insanity of 
a third witness, the state had great difficulty 
in proving that the deceased was ever killed.” 
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HE three most important bodies, in the 
eyes of the American lawyer, which are 
assisting the progress of criminal law and 
science in this country and elsewhere, all held 
meetings at Washington, D. C., early in 
October. First came the annual meeting of the 
American Prison Association, which listened 
to many important addresses. This meeting, 
held on Sept. 30 and Oct. 1, was followed by 
the second annual conference of the American 
Institute of Criminal Law and Criminology, 
the important reports of which will be pub- 
lished in the Journal of that organization. The 
Institute elected as its new president, succeed- 
ing Professor Wigmore, Hon. Nathan William 
MacChesney of Chicago, of the Commissioners 
on Uniform State Laws.’ 

These two meetings were followed by the 
quinquennial meeting of the International 
Prison Congress, which is in a sense an off- 
Shoot of the American Prison Association. 
This body observed a more elaborate program 
than that of the preceding sessions, and as its 
tesolutions are shaped in actual debate instead 
of being referred to committees the proceed- 
ings are of particular interest. 

President Taft welcomed the delegates of 
the two prison associations at the White 
House, stating his impression that the Ameri- 


1 For reports of the meetings of these two bodies, 
see The Survey, v. 25, pp. 129, 132 (Oct. 22). 


can prisons were apt to be stronger in theory 
than in practice, and Attorney-General Wicker- 
sham addressed the International Prison Con- 
gress on its opening day. The delegates pres- 
ent included many of the most eminent 
penologists and prison administrators of 
Europe. Professor Charles R. Henderson of 
the University of Chicago presided. The 
most notable result, doubtless, of this year’s 
Congress was the adoption of a resolution 
favoring the indeterminate sentence. This 
action was remarkable in view of the con- 
Servative attitude shown by the foreign dele- 
gates. 

The deliberations of the International Prison 
Congress covered a broad field, including 
theories of punishment in general, probation 
and parole, juvenile delinquency, prison 
methods, convict labor, and other subjects of 
equal importance. Unusually stimulating and 
profitable discussion was elicited on these 
topics.? 

While there was much to indicate a belief 
that this country has made much progress in 
penological methods, as shown, for example, 
at the New York State Reformatory at 
Elmyra, still, there was an evident disposition 





2 For an excellent review of the proceedings of 

e Congress, see The Survey, v. 25, pp. 187-224 
Nov. 5). This issue also contains the addresses 
delivered by Sir Evelyn Ruggles-Brise and Dean 
George W. Kirchwey. 
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on the part of some foreign observers to criti- 
cize this country as more backward than other 
lands. Thus Thomas Holmes, secretary of the 
Howard Association of London, found the 
iron-grated cells at the Elmyra Reformatory 
demoralizing, and J. S. Gibbons, chairman of 
the Prison Board of Ireland, said:— 


I tell you what I think you lose sight of in this 
country—that all these splendid reformatories deal 
with merely a drop in the ocean compared with the 
county and city jails to which your thousands of 
prisoners go and where many are manufactured. 
We were exactly in the same condition up to 1877, 
when we brought county and city jails out from 
under local authorities in the United Kingdom. We 
found the antecedent to all reform was state cen- 
tralization. . . In that way we were able to 
close about half... . 

I am full of admiration for what the New York 
prison authorities have done for improving the 
Tombs, putting in windows and tinkering here and 
there. But they ought to pull the thing down. 


Other tendencies in American prison admin- 
istration which were criticized were that to 
put more than one prisoner in a cell, and that 
to build larger prisons than a system of proper 
classification would show to be expedient. 

The first section of the Congress, which 
dealt with penal law, gave more attention to 
the indeterminate sentence than to any other 
subject. The following resolutions were 
adopted after much debate, in which the 
Latin delegates, particularly, showed them- 
selves cautious about departing from old- 
established principles :— 


The Congress approves the scientific principle of 
the indeterminate sentence. 

The indeterminate sentence should be applied to 
moral and mental defectives. 

The indeterminate sentence should also be applied, 
as an important part of the reformatory system, 
to criminals (particularly juvenile offenders), who 
require reformation and whose offenses are due 
chiefly to circumstances of an individual character. 

The introduction of this system should be condi- 
tioned upon the following suppositions:— 

1. That the prevailing conceptions of guilt and 
puishnment are compatible with the principle of 
the indeterminate sentence. 

2. That an individualized treatment of the 
offender be assured. 

3. That the board of control or conditional 
release be so constituted as to exclude all outside 
influences, and consist of a commission made up 
of at least one representative of the magistracy, at 
least one representative of the prison administra- 
tion, and at least one representative of medical 
science. 


The Green Bag 


The second section, that on prison admin- 
istration, concerned itself with the problems 
of prison labor, the parole system, and re- 
formatory methods. Important resolutions 
on each subject were adopted,? those on con- 
ditional liberation on parole being as follows:— 


Accepting the principle of conditional liberation 
on parole as an indispensable aid to the reformation 
of the prisoner, the Congress approves the following 
resolutions :— ; 

1. Conditional release should be given not by 
favor but in accordance with definite rules. Prisoners 
of all classes, including workhouse prisoners, should 
be eligible for conditional release after serving for 
a definite minimum period. 

2. Conditional liberation should be given on the 
recommendation of a properly constituted board, 
but reserving always the control of the govern- 
ment. This board should have the power of recall- 
ing the prisoner in case of unsatisfactory conduct. 

3. The duty of caring for conditionally liberated 
prisoners should be undertaken by state agents, by 
specially approved associations or individuals who 
will undertake to befriend and help them and to 
report on their conduct for a sufficiently long period. 

4. Where the ordinary rules for parole are not 
applicable to life prisoners, their cases should be 
dealt with by the supreme government as a matter 
of clemency. 


The third section, on prevention, adopted 
resolutions favoring the remuneration of 
prisoners according to their industry and dis- 
tribution of relief to their dependents, the 
classification and separate treatment of habitual 
drunkenness, vagrancy, and meadicancy, and 
the extension and proper supervision of pro- 
bation work. 

The fourth section, on children and minors, 
went on record as favoring a system of deten- 
tion and trial for juvenile delinquents wholly 
independent from that for adults, a scientific 
investigation of the problem of mentally de- 
fective young delinquents, measures to prfe- 
vent habits of vagrancy and idleness, and 
legislative and philanthropic action for the 
protection of illegitimate children. 

Sir Evelyn Ruggles-Brise, K.C.B., president 
of the English Prison Commission, was elected 
president of the Congress, which will hold its 
next meeting in London in 1915. Prof. Simon 
Von Der Aa of Holland succeeds Dr. Guil- 
laume of Switzerland as general secretary. 


8 Ibid., pp. 217-8. 
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Status and Contract 


HE strong reared of their strength a mighty state 
And each to bend it to his will did try, 
Until it seemed about to crumble dry 
To dust,—alack, freedom of contract’s fate! 
Anon the weak rose up, made mad by hate, 
Joined forces and reknit the feudal tie, 
Down with the great, long live the mob! their cry, 
The people’s voice the voice of God! their prate. 


At furies such the very heavens frown; 
No hope where natural friend is legal foe, 
Nor where flame fires of greed that never cool. 
Combine, then, strong and weak, not to tear down 
But to upbuild, for parity spells woe, 
And only by obedience shall ye rule! 
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CHIEF JUSTICE PIGGOTT’S WORK ON 
CONFLICT OF LAWS 


Foreign Judgments and Jurisdiction. Part II, 
P on in Rem—Status.” 3ded. By Sir 
rancis Piggott, Chief Justice of Hongkong. 
Butterworth & Co., London. Pp. x, 550+appen- 
dix and index 45. 


T is difficult to form a satisfactory judg- 
ment of an elaborate treatise of the 
character of Sir Francis Piggott’s ‘Foreign 
Judgments and Jurisdiction” by an examina- 


tion of only one part, particularly as he states | 


that his purpose was to write “‘a series which 
Should treat comprehensively the position 
of British subjects beyond the realm, with 
reference to the law of England.” 

Part II of this work, however, covers a 
large field, and some judgment may be 
formed of its intrinsic merit, though it would 
be impossible to estimate the place it fills 
in the whole work. In reference to Part II, 
Chief Justice Piggott says that he has “at- 
tempted to follow the struggles of the law 
as it grapples with the problems which arise 
out of the essential intercourse of a British 
subject with foreigners, his birth, his marriage 
and his death in foreign lands; . . . problems 
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somewhat over-complicated by the theory of 
a fictitious state of being called domicil, which 
at times threatens to become unmanageable.” 
As may be judged from the statement last 
quoted, the author does not believe in the 
doctrine of domicil as affecting status in cases 
arising in conflict of laws. He concludes 
“that the doctrine rests on no such stable 
foundation as the common consent of nations, 
and that it is unsound to its derivative, the 
Roman law, is illogical and anachronous, 
and it is, from its studied abandonment of 
British subjects, unworthy of this imperial 
age.” He states that the Continental law 
knows nothing of our doctrine of domicil, 
and that the standard common to the Con- 
tinental nations is the doctrine of nationality. 

Sir Francis Piggott’s book is intended as 
an argument against the doctrine of domicil 
and in favor of the doctrine of nationality. 
Being Chief Justice of Hongkong, and, as 
such, coming in contact with persons subject 
to many and varied systems of law, the 
author is perhaps not so strongly prejudiced 
in favor of the doctrine of domicil as men 
trained under and practising under the Eng- 
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lish common law. There are, however, many 
arguments against the'fuse of national law 
as a general rule, which Sir Francis Piggott 
in his zeal for his thesis does not notice. 
It cannot be denied that the English law as 
to marriage and divorce and succession to 
property is not in as well settled a state as 
lawyers might reasonably desire and expect. 
But it would be more correct to say that its 
present state is due to a confusion, from time 
to time, of the law which governs acts and 
the law which governs status, rather than to 
the application of the doctrine of domicil 
instead of the doctrine of nationality. With 
this, however, Sir Francis would not agree. 
He says: ‘Of the pitiable plight into which 
the international law of marriage and divorce 
has got itself Ogden v. Ogden stands as a 
witness and a warning. In the important 
and less sentimental question of international 
succession there are three cases, re Trufort, 
re Martin and re Johnston, which are ex- 
amples of the tangle into which the doctrine 
of domicil has succeeded in raveling not 
very complicated facts. It is a wonder that 
foreigners should ever enter the wide open 
door we boast of, with these cases to warn 
them of the uncertainty which will harass 
their wives and children should they die 
leaving property in England.” 

The author’s style is somewhat involved 
and discursive, which to some extent inter- 
feres with a satisfactory analysis and arrange- 
ment of the material. The book contains 
a discussion of all the leading English cases 
dealing with questions of status and with 
judgments in rem, in the field of private 
international law. There are, however, only 
nine American decisions cited, four French 
and one Hongkong, so that except to English 
lawyers the book would not be of any con- 
siderable use in practice. It is, however, 
Suggestive and is well worth study and con- 
sideration by those interested in conflict of 
laws. 





TIFFANY’S LANDLORD AND TENANT 
The Law of Landlord and Tenant. By Herbert 
Thorndike Tiffany, author of the Law of Real 
Property, Lecturer on Real Property in the Uni- 
versity of Maryland. Keefe-Davidson Co., St. 
Paul. 2 v. Pp. xxiv, xxiii+ 2136+ 145 (table of 
cases)+61 (index). ($13 delivered.) 
HE author of this exhaustive and in- 
valuable treatise needs no introduction 
to readers of this magazine. His treatise on 
real property has been in active use in Ameri- 


can law schools and is known to lawyers as 
a valuable work of reference. In this new 
work he finds freer scope for his unusual 
powers than in the former, where he was 
dealing with general principles, and his 
clearness and vigor of thought show them- 
selves in the most admirable light. 

Mr. Tiffany modestly offers in his preface 
something like an apology for expressing his 
own opinions when they happen to differ 
from those adopted by courts of high Standing. 
Readers, however, will be grateful to him for 
expressing his own sensible views, and for the 
clarifying effect of intelligent observations 
that help to make complicated matters more 
easily understood. 

The treatise is one of marked erudition, 
citations from the Year Books rubbing elbows 
with those of current authorities, and the 
subject being treated in its historical de- 
velopment from its earliest beginnings to its 
latest phases. Mr. Tiffany needs to offer no 
excuse for failing to note the provisions of 
all the latest statutory enactments. The 
lawyer will use this work to ascertain the 
law as expounded by American courts, and 
can readily examine the latest statutes of his 
own State for himself. 

The work is masterly in arrangement, 
accurate in details, and admirable in style, 
and reveals so high an order of juristic ability 
as to be distinctly a credit to American 
scholarship. Evidently no pains have been 
spared to make it supreme in its field, which 
it is likely to remain for a long period. 





HALL’S INTERNATIONAL LAW 
A Treatise on International Law. By William 
Edward Hall, M.A. 6th edition, edited by J. B. 
Atlay, M.A., of Lincoln’s Inn, Barrister-at-Law. 
Oxford University Press, New York, Toronto, 
and London; Stevens & Sons, Ltd., London. 
Pp. xxiv, 743+ table of cases and index 25. (£1, 
1s. net.) 
"THERE is not much left to say in praise 
of Mr. Hall’s Treatise on International 
Law, which has now reached its sixth edition. 
It is generally recognized as being the leading 
English treatise on international law. The 
present editor, whose own contributions to 
legal literature are well and favorably known, 
had charge of seeing the fourth edition of 
this work through the press after the death 
of Mr. Hall, and edited the fifth edition as 
well as this one. 
The arrangement of the work has not been 
changed, and the editor confined himself 
strictly to bringing the treatise up to date. 
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The results of, and suggestions to be drawn 
from, the Geneva Convention of 1906, the 
conference at The Hague in 1907, and the 
conference in London in 1908, have been 
considered by the editor, as well as the 
questions raised by the Russo-Japanese War 
and the more recent events in the Balkans. 
By reason of skillful editing and typo- 
graphical arrangement, the bulk of the 
book has not been increased by reason of the 
additions. 





STEPHENSON’S RACE DISTINCTIONS 
Race Distinctions in American Law. By Gilbert 
Thomas Stephenson, A.M., LL.B. D. Appleton & 
Co., New York. Pp. xiv, 362+table of cases and 
index 26. ($1.50 net.) 
THE value of this important contribution 
to the study of race problems is derived 
from the industry with which a vast amount 
of information has been gathered and the im- 
partiality with which it is presented. The 
book is for the most part concerned with 
facts rather than with reflections. Only 
in the final chapter does the author undertake 
to present his own views on the negro problem. 
Written for a wide public, avoiding a tech- 
nical method, and keeping citations of 
authority in the background at the end of 
each chapter, the book is essentially an epi- 
tome of the history of legal distinctions against 
the negro race since 1865, with reference to 
constitutional and statutory provisions and 
the decisions of courts of law. Throughout 
the author is careful to differentiate race 
distinctions from race discriminations. So 
long as equality of opportunity for the two 
races in recognized by law, and the distinction 
need not involve any inferiority on the part 
of the negro race, Mr. Stephenson maintains 
that there is no discrimination. Thus at the 
outset defining terms in a way to avoid any 
confusion, he proceeds to set forth, in separate 
chapters, such subjects as the ‘Black Laws” 
of 1865-8, marital relations, intermarriage 
and miscegenation, civil rights of negroes, 
Separation of the races in schools, “‘Jim Crow” 
legislation, the negro in the court room, and 
negro suffrage. The inquiry is not confined 
to the South but embraces all the states. 
Interesting facts are brought out. Thus the 
term “Jim Crow” car, as applied to a public 
Conveyance exclusively for negroes, was first 
used in Massachusetts. The first leading 
case involving the legality of separating white 
and colored passengers arose in Pennsylvania. 
The effect of the Civil Rights Bills of 1866 and 
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1875 on the legislation of the states is traced, 
and the whole subject of federal and state 
law is exhaustively treated. 

In the concluding chapter Mr. Stephenson 
offers his own solution of the negro problem. 
He is evidently disposed to discount the 
value of idealistic theorizing about the duty 
of the white man to the negro. Race dis- 
tinctions he deems to be necessary, to mini- 
mize friction between the two races, at least 
for many decades to come. He therefore 
pleads for a spirit of liberality in the discus- 
sion of the negro problem. Race distinctions 
have not been confined to the South, he 
points out, but exist to a greater or less 
degree in every state, nor are they confined 
to the negro race. Instead of denouncing 
them, therefore, we should seek the best 
way to get along under them, and a platform 
should be devised, if possible, on whose 
principles all may unite. He thinks that 
such a platform is to be found in the idea that 
it is best to tolerate race distinctions where 
the negro makes up a substantial part of the 
population and they are necessary to enable 
the two races to get along comfortably side 
by side. Under such conditions he considers 
them to imply no race inferiority, being 
purely a matter of racial consciousness, and 
they may be administered in a manner which 
need not deprive negroes of their equal rights 
as citizens. So long as race distinctions, 
rather than race discriminations, are dealt 
with by the law, and the law is enforced 
without the discrimination to which it has 
too often been subject, such distinctions 
offer a practical solution of the problem of 
the negro. 

This solution, if not profound, probably 
embodies a great deal of good sense. Mr. 
Stephenson will be conceded to have pro- 
vided, through his assiduously gathered 
mass of data, a useful tool for future inquiry, 





SECRET LIENS AND REPUTED 
OWNERSHIP 
A Treatise on Secret Liens and Reputed Owner- 
ship. By Abram I. Elkus and Garrard Glenn, 
of the New York bar. Baker, Voorhis & Co., 
New York. Pp. xxx, 183 + index 11. ($3.50.) 
THs book treats of a phase of the law of 
bankruptcy which is of growing im- 
portance, the more so because the subject 
of secret liens has received comparatively 
scant attention, and the doctrine of reputed 
ownesship, though necessary for the full 
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protection of the interests of creditors, has 
not received frequent application by American 
courts. The authors show their appreciation 
of the confusion that has surrounded the 
subject by going back to the statute of James 
and presenting a historical account of the 
growth of the doctrines they are considering, 
in English as well as in American jurispru- 
dence. The discussion is lucid and able. 
The distinction between the doctrine of 
reputed ownership and that of fraudulent 
conveyances is pointed out, the former being 
designed for the protection of subsequent 
creditors, the latter for that of existing ones, 
and the foundation of the reputed ownership 
doctrine in estoppel is made clear. Authorities 
from American courts which have considered 
the question of secret liens serve to illustrate 
the propositions advanced, the topics of cases 
under recording acts, floating charges in 
mortgages, consignment arrangements, and 
trust receipts being discussed. The treat- 
ment is scholarly, logical, and thorough. 





THE SCIENCE OF POLITICS 

Human Nature in Politics. By Graham Wallas. 
Houghton Mifflin Co., Boston. Pp. xvi, 296, 
index. ($1.50 net.) 

The Development of the State: Its Govern- 
mental Organization and Its Activities. By James 
Quayle Dealey, Ph.D., Professor of Social and 
Political Science at Brown University. Silver, 
Burdett & Co., New York, Boston and Chicago 
Pp. 326+index 18. ($1.50.) 

HE author of ‘‘Human Nature in Poli- 

tics” is one of the best-known members 
of the English “Fabian Society,” noted for 
its dissemination of socialistic theories, 
and is of long experience as a_ politi- 
cal and social worker among London work- 
ing men. In view of these antecedents 
the American reader who is unfamiliar with 
the value of Mr. Wallas’s real contributions 
to the science of politics is likely to assume 
that this is a radical book. It is therefore 
with pleasure that one finds oneself on reading 
it forced to change this impression. Mr. 
Wallas’s opinions are distinctively conserva- 
tive. He treats his subject in a scientific 
spirit, and while he declares that it is incon- 
ceivable that men will long continue to live 
side by side in huge cities without growing 
more sensitive to the anomaly of too marked 
a contrast between the lot of more and less 
favored classes, and will come to demand 
more and more of social equality, he clearly 
sees the folly of discarded types of political 





thought, and eloquently pleads for a theory 
of democracy based upon the facts of the 
social order and cognizant of the actual 
inequalities of human nature. 

Mr. Wallas seeks to apply a psychological 
method in his discussion, and the book is 
essentially a not particularly formal or tech- 
nical monograph on the psychology of poli- 
tics, written by an intelligent observer in 
sympathy with the spirit of modern scientific 
investigation, who is also able to enliven his 
arguments by countless illustrations drawn 
from an unusually rich and varied experience 
as a political canvasser and practical politician. 
It is not often that the political theorist is 
also versed in practical politics, and much 
of the value of a distinctly serviceable if not 
elaborate work is derived from this fact. 

Neither the methods nor the conclusions 
of the book, in the main, challenge criticism. 
If the inquiry is not exhaustive enough to set 
up a noteworthy theory of the state, it is 
well conducted so far as it goes, and its 
author deserves gratitude for many illuminat- 
ing observations and suggestive deductions. 
In his remarks about the prospect of some 
such progress in politics from qualitative to 
quantitative methods as has taken place 
in economics, and in his conjectures as to 
whither the abandonment of the intellectua- 
list position of the early nineteenth century 
writers will eventually lead, he is particularly 
stimulating. His unfavorable comments on 
proportional representation, which he con- 
siders a phase of outworn dogmatism, are 
worth reading, and his discussions of popular 
elections and of the relation of the govern- 
ment to the electorate are sensible and useful. 
The literary style of the book is marked at 
all times by clearness and directness, and 
often by eloquence or humor. Such a com- 
bination of seriousness of matter with light- 
ness of form is rare, and it is hard to say 
whether the book will be prized the more for 
its soundness or for its readableness. 

A work of less merit, whether judged with 
reference to keenness of thought or charm 
of literary style, is Professor Dealey’s general 
survey of what he somewhat vaguely regards 
“The Development of the State.” The book 
has certain good qualities, as a convenient 
collection of general information on the 
principal topics of political science, and as 
an introduction and guide to the more pfo- 
found study of subjects that have elsewhere 
been more ably handled. It is, however, 
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mainly a mingling of historical outlines of 
the growth of political institutions with a 
general summing up of political theories 
which may be considered fairly well to have 
stood the test of time. The author makes 
no claim to originality, and can certainly 
not be accused of it. There is nothing of the 
acute analysis which has come to be asso- 
ciated with the latest noteworthy investiga- 
tions in this field. The author, however, 
cannot be accused of handling his task in an 
unscholarly or unscientific manner. He 
indicates where recent important researches 
may be drawn upon, and if somewhat lacking 
in imagination and subtlety he does not fall 
into the sin of reproducing discredited, out- 
worn theories. We have not noted any seri- 
ous faults of perspective, and the only grave 
defect of the book is perhaps its failure to 
realize the fact that political definitions cannot 
be too exact nor terminology too precise for 
the purposes of clear, logical exposition of the 
structure and functions of the state. Com- 
pressing the treatment of so vast a subject 
within so small a compass, the author cannot 
be condemned for those defects which are 
faults of omission only, and the success with 
which he has carefully avoided dealing with 
controversial matters is strongly in his favor. 


FEDERAL SAFETY APPLIANCE ACTS 


An Index-Digest of Decisions under the Federal 
Safety Appliance Acts, together with relevant 
excerpts from other cases in which the acts have 
been construed. Prepared by Otis Beall Kent, 
by direction of the Interstate Commerce Commis- 
sion. Government Printing Office, Washington. 
Pp. xvi, 294. (70 cts. cloth, 40 cts. paper.) 


HE federal statutes digested in this 
practically designed manual are of 
importance greatly exceeding their bulk, 
all the statutory provisions being comprised 
in one short chapter, 27 Stat. L. 531, as 
amended by 29 Stat. L. 85 and 32 Stat. L. 
943. This digest recognizes the importance 
of the subject by acknowledging the extent 
to which the character of interstate commerce 
and the limits of federal power have been 
considered in the decisions construing the 
act, and by giving due representation to 
tulings on the broader aspects as well as on 
the more purely technical phases of the law. 
The book is primarily useful to railroads, 
but will also be of service to the general 
profession on account of the frequency of the 
cases arising under section 8, subjecting rail- 
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roads to liability for injuries received by 
employees due to defective appliances. 

The classification is so minute and com- 
plete as to include a profusion of sub-topics, 
and the material is rendered easily accessible 
by clear arrangement and elaborate cross- 
indexing. Rules of law are briefly stated in 
prominent type, followed in each case by the 
citation and by a quotation from the opinion 
of the court. Opinions contra are cited at the 
end of the topic in small type. 

All reported decisions rendered before 
January 1, 1910, have been digested, and 
there is an appendix in which cases unre- 
ported February 24, 1910, are fully stated. 





JEWETT’S ELECTION MANUAL 
Jewett’s Manual for Election Officers and Voters 
in the State of New York; containing the new 
consolidated election law, as amended to date, with 
annotations, forms and instructions. By F. G. 
Jewett. 18th edition, revised and enlarged by 
Melvin Bender and Harold J. Hinman, of the 
Albany bar. Matthew Bender& Co., Albany. 
Pp. xxii+288 (election law)+271 (constitutional 
and statutory provisions, forms, etc.)+83 (index). 
(Cloth, $4; paper, $3.50.) 
HIS new edition of a standard manual 
of the New York election law, the 
18th, does not differ to any very marked 
extent from the 17th, which included the 
consolidated election law of 1909. The law, 
however, was amended by the Legislature of 
1910 in important respects, and these amend- 
ments appear in the edition, bringing the 
work fully up-to-date. Among the Amend- 
ments of 1910 are those relating to corrupt 
practices at primaries, etc., to registration of 
voters, publication of constitutional amend- 
ments, designation of places for registry and 
voting, miscellaneous provisions as to in- 
spectors, watchers, challengers, etc. 





NOTES 


Matthew Bender & Co. of Albany, are issuing a 
new eighth edition, 1910, of that standard author- 
ity, Collier on Bankruptcy, which contains the 
important and radical amendments to the bank- 
ruptcy law passed at the last session of Congress, 
as well as the decisions to date. 

A Decennial Digest Calendar for 1910-1911, in 
the form of a practical and useful desk pad, has 
been issued by the West Publishing Company, with 
a leaf for each week of the year. After the date 
of each day is the number of that day in the year, 
which makes it convenient for dating ahead memo- 
randa. Ashort paragraph on current legal questions 
from the Decennial itself is inserted beside each 
day, which should make the calendar interesting and 
useful to the bar. 
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Admirers of the late General Lew Wallace, whose 
number is legion, will take great interest in the 
tributes to the memory of this noble man delivered 
at the dedication of the monument in Statuary Hall, 
in the national Capitol, last January. The pro- 
ceedings at the unveiling, and in the House and 
Senate, have been attractively printed under the 
authority of Congress, and include the addresses 
of William Allen Wood, Governor Marshall, Senator 
Beveridge, Rustem Bey, and W. H. Andrews, and 
a poem by James Whitcomb Riley, not to speak 
of several eulogies pronounced in the Senate and 
House. 
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Legal Development in Colonial Massachusetts, 
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States in relation to Western development. By 
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in History, Economics and Public Law, v. 38, no. 1. 
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Articles on Topics of Legal Science 
and Related Subjects 


“American Corpus Juris.”’ ‘‘The American 
Corpus Juris Project: Its Relation to a 
Foundation for the Advancement of Juris- 
prudence and to the Future of American 


Law.”’ By Joseph I. Kelly, of the Illinois 
and Louisiana bars. 5 Illinois Law Review 
129 (Oct.). 


This is an attempt, perhaps the first 
serious attempt that has yet been made, 
to review the ‘Corpus Juris” project im- 
artially and argumentatively and to expose 
its supposed weaknesses in a spirit of candid 
investigation. This seems to have been the 
spirit with which the author set about his 
task, but it is to be feared that as he pro- 
gressed the zeal of the advocate asserted a 
degree of control over his better judgment, 
for he has made rather too free use of the 
weapon of sarcasm, and has seen fit to debate 
some of his propositions with what looks 
like an excess of partisan energy. 

Careful scrutiny of Mr. Kelly’s erudite 
paper—we say erudite because he shows 
much familiarity with legal history and be- 
cause he has collected his ammunition from 
far and wide—leads to the conclusion that 
he has failed to make out a good case against 
an expository codification of American law. 
His argument that no parallel exists between 
the proposed undertaking and the labors 


of Justinian is irrelevant, and it is not easy 
to see the bearing of the historical evidence 
on which he lays such stress on the problem 
in hand. The strength of the article resides 
not in its argument against such a work as 
that proposed, but solely in its criticism 
of the personal side and administrative de- 
tails of the project. In these matters he 
gives his readers something to ponder over. 

It will probably be impossible to determine 
exactly what weight should be imputed to 
Mr. Kelly’s objections, on these particular 
points, before additional light has been 
thrown on the administrative side of the 
project by its sponsors. The most serious 
of the objections would seem to be the one 
that the executive board of three would be 
able to dominate the editorial board of seven, 
committing it to a system of classification 
which may be undesirable and warping its 
disinterested aloofness from commercial con- 
siderations. Inasmuch as Mr. Alexander's 
Memorandum conveyed the impression that 
the executive board would not interfere in 
editorial matters, this objection can probably 
be met. 


Comparative Jurisprudence. ‘A Decade 
of Juridical Fusion in the Philippines.” By 
Judge Charles Sumner Lobingier. 
and Comment 215 (Oct.). 

A brief summary, reprinted from the 
annual bulletin of the Comparative Law 
Bureau of the American Bar Association. 


“Americanizing an Old System of Law.” 
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By Judge George V. Dominguez. 17 Case 


and Comment 218 (Oct.). 

A very short account of the rapid assimila- 
tion of the Spanish jurisprudence of Porto 
Rico to the new needs of a people who are 
bound to become in time thoroughly Ameri- 
canized. 

Copyright. “Copyright Law Reform.” 
Quarterly Review, v. 213, no. 425, p. 483 
(Oct.). 

An able critical review of the objects of the 
English Copyright Bill of 1910, and of the 
significance of its leading provisions. 

“It is notorious that the manufacturing 
requirements of the American law, already 
very unfair, have been rendered more strin- 
gent by the Act of 1909; so that now not 
only the type-setting and printing of books, 
but also the binding, have to be done in the 
United States, in order to secure copyright. 
Moreover, this oe gp senna applies only to 
books in the English language, and not to 
those in other languages, and therefore 
amounts to a direct discrimination against 
this country. The position will be a delicate 
one, owing to the importance of the American 
market to British authors; but it is difficult 
to see how a continuance of the present state 
of affairs could be regarded as amounting to 
reciprocity, and it is to be hoped that the 
authorities will take advantage of the new 
Act to secure some relaxation of the onerous 
requirements of the American law before 
extending the benefits of British copyright 
to American citizens.” 

“The Copyright Question.”” Edinburgh 
Review, v. 212, no. 434, p. 310 (Oct.). 

An outline of the provisions of the British 
Copyright Bill, the passage of which, in a 
form that will satisfy conflicting interests, 
the author advocates. 


“Imperial Copyright.” By G. Herbert 
Thring. Fortnightly Review, v. 88, p. 688 
(Oct.). 


“Taking the Bill as a whole, it must be 
said, in justice, that if it is passed intact 
as a non-party measure, it ought to bring 

at order into the existing chaos... . 
t brings all forms of copyright property into 
line one with the other. It is clear in its 
draftsmanship, and as little complex as it 
is possible to make such a difficult subject, 
and lastly, if the colonies are willing, it will 
give a copyright to the British author which 
is practically world-wide.” 

Corporations. ‘Limitations on the Power, 
of Common Law Corporations.” By Percy 
T. Carden. 26 Law Quarterly Review 320 
(Oct.). 

The case of British South Africa Co. v. 
De Beers Consolidated Mines Lid. ({1910] 
1 Ch. 354) involved questions of the validity 
of a mortgage stipulation possibly acting as 
a clog on the equity of redemption, and of the 
validity of a contract granting a monopoly. 


The article is not concerned with these ques- 
tions, however, so much as with the general 
powers of common law corporations to make 
contracts of a kind expressly forbidden by 
their charters. 

“The Rules which Determine the Validity 
or the Invalidity of Voting Agreements of 
Corporate Stock.’”” By Walter K. Tuller. 
44 American Law Review 663 (Sept.—Oct.). 


A valuable article, marked by intelligent 
generalization from a mass of carefully 
studied precedents. 


See Interstate Commerce, Monopolies. 

Cost of Living. ‘A Cost-of-Living Re- 
port.” Editorial. Journal of Political 
Economy, v. 18, p. 637 (Oct.). 

The view is here expressed that the report 
summarizing ‘“‘the hasty and inadequate 
sessions of the Lodge Cost-of-Living Com- 
mittee . . . is disappointing in that it draws 
but slightly upon new data for the basis of 
its conclusions. ... Naturally the majority 
report minimizes the effect of the tariff upon 

rices.... The minority report is con- 
essedly a political document written in 
partisan style, and accepting some of the 
‘causes of higher prices’ assigned by the 
majority report, but laying great stress 
upon the tariff and the ‘trusts’ among such 
causes. Neither document justifies the hopes 
that were expressed concerning this investi- 
gation, or does much more than confirm 
the belief in the entire insincerity with which 
the problem has been handled.” 


See Economics. 


Criminal Law. ‘‘The Police Judge and 
the Public.” By George W. Alger. Outlook, 
v. 96, p. 356 (Oct. 15). 

This article reviews conditions in the police 
magistrates’ courts of New York City, as 
described in the report of the Commission 
appointed by Governor Hughes in 1908, 
and praises the legislation adopted in conse- 
quence of that report, resulting in remedying 
the unfortunate promiscuous mingling of 
prisoners at the detention pens and in the 
abolition of the ‘“‘bridge’’ in front of the 
judge’s bench. The view is expressed, 

owever, that these reforms are insufficient; 
what is needed is to clothe the lower courts 
with larger authority and greater dignity. 

See Political Crimes. 

Direct Legislation. ‘‘The Referendum in 
Action.” By Edwin E. Slosson, Ph.D. 
Independent, v. 69, p. 734 (Oct. 6). 

A vivid description of the actual workings of 
Swiss election machinery. 

Disarmament. ‘Peace and Disarmament.” 
By Col. Richard Gdake. McClure’s, v. 36, 
p. 113 (Nov.). 

This great German military critic pleads 
earnestly for the reduction of armaments, as 
something essential to the peace of Europe 
and the supremacy of the white race. 
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Economics. ‘‘Professor Norton’s Law of 
Progress.” By Professor T. N. Carver 


of Harvard University. Popular Science 
Monthly, v. 77, p. 510 (Nov.). 


Professor Carver calls Professor Norton’s 
article in the September number of the 
foregoing journal (see 22 Green Bag 595) a 
notable contribution to economic theory, 
but he considers his proposition to be merely 
a part of the unive law of diminishing 
returns, and not a refutation of that law. 

Professor Norton is declared to have 
apparently overlooked the importance of 
land and to have laid too much stress on 
labor, in his theory that means of subsistence 
do not increase less slowly than population, 
as this would hold true only so long as there 
were an abundant supply of new land bringing 
new funds of capital into being. 


Elections. See Nominations. 


Employer’s Liability. ‘‘Modern Concep- 
tion of Civil Responsibility.” By P. B. 
Mignault, K.C. 44 American Law Review 719 
(Sept.—Oct.). 


Read before the International Law Asso- 
ciation (see 22 Green Bag 595). Particularly 
good as showing the extent to which the 

rinciple of workmen’s compensation has 

en adopted, normally and _ reasonably 
rather than as the result of revolution, in 
French and English jurisprudence. 


Executive Power. ‘President Taft and 
the Extra-Constitutional Function of the 
Presidency.’”” By Samuel J. Kornhauser. 
North American Review, v. 192, p. 577 
(Nov.). 


There has been a popular tendency of late 
years, says this author, to regard the Presi- 
dent as entitled to exercise authority over 
Congress in matters of legislation, and the 
author opposes this view as subversive of the 
Constitution, and quotes from the writings 
of great statesmen of the past to show the 
dangers of usurpation of a despotic sway 
over Congress by the Presidency. He thinks 
that President Taft is being done an enormous 
injustice by those who oppose him for his 
failure to exert himself more vigorously, 
especially with reference to tariff legislation 
in the first year of his administration. 

The paper is sound in its view that the 
Constitution does not authorize the President 
to mould legislation, but the author is 
evidently of that class of writers who adopt 
the narrower construction of the advisory 
powers granted the President by the Con- 
stitution. Vigorous, persistent assertion by 
the President of his desires as to matters of 
legislation, and threats to exercise the veto 
power, are hardly to be called extra-con- 
stitutional, so long as he withholds from 
lobbying or coercion. 


Federal and State Powers. 
versus the ‘Wilson Doctrine’.”’ 


‘Wilson 
By Edward 





The Green Bag 


Lindsey. 44 American Law Review 641 
(Sept.-Oct.). 


In this sound and admirable article, the 
so-called ‘‘Wilson doctrine,” closely akin 
to Mr. Roosevelt’s ‘‘New Nationalism,” is 
studied with reference to the writings of 
James Wilson, and the outcome is not only 
a vindication of the memory of that great 
statesman, but also a crushing refutation of 
the fallacy of the federal government possess- 
ing ‘inherent’? powers not enumerated in 
the Constitution. That Wilson did not 
originate a doctrine at variance with the 
common intellectual property of the American 
people of his time, and that his theory of a 
government of enumerated powers is wholly 
consistent with the view taken by the United 
States Supreme Court in Kansas v. Colorado, 
is here convincingly set forth. By way of 
conclusion,— 

‘“‘We see therefore that there is no justifi- 
cation in Wilson’s writings for saddling upon 
him any theory of inherent governmental 

ower under the Constitution of the United 

tates. This is clear from his general theories 
of government, from what he wrote of the 
Constitution itself and even from the very 
argument correctly understood, which is 
cited as evidence that he held the doctrine of 
inherent power. Such a conception of Wilson’s 
views arises from erroneous interpretations 
and misunderstandings of passages in his 
works.” 


Government. ‘‘The Co-operative Nature 
of English Sovereignty—III.” By W. W. 
Lucas. 26 Law Quarterly Review 349 (Oct.). 

This installment of a learned and im- 
portant series of papers is concerned primarily 
with the co-operative nature of the peace, 
judicial, and exchequer functions of the 
Crown. Continued from 26 L. Q. R. 54, 247 
(see 22 Green Bag 182, 537). 

China. ‘“China—A Permanent Empire.” 
By Gilbert Reid, Director-in-Chief of the 
International Institute of China. World's 
Work, v. 21, p. 18674 (Nov.). 


Egypt. “The Misgovernment of Egypt.” 
By A. J. Butler. Nineteenth Century, v. 68, 
p. 587 (Oct.). 


Laying stress on the paramount importance 
of British control, and fixing a great deal of 
blame upon Sir Eldon Gorst, the British 
Agent ‘1 Egypt. 

India. ‘The Native States of India.” 
By Professor John Westlake, K.C. 26 Law 
Quarterly Review 312 (Oct.). 

A review of ‘The Native States of India,” 
by Sir William Lee-Warner. Professor 
Westlake does not favor the view that inter- 
national law applies to the relations of these 
states with one another and with the Empire. 
With characteristic penetration, he suggests 
the wisest policy for the British Government 
in dealing with the claims and jealousies of 
the semi-sovereign principalities. 
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“Indian Unrest.” By Sir A. H. L. Fraser, 
late Lieut.-Governor of Bengal. Nineteenth 
Century, v. 68, p. 747 (Oct.). 

“There seems to be great reason to believe 
that the situation in India has very much 
improved.” 

“Lord Minto’s Viceroyalty.” Edinburgh 
Review, v. 212, no. 434, p. 501 (Oct.). 

A review of the Governor-General’s ad- 
ministration, possibly more appreciative than 
critical, but aiming at impartiality. 

Ireland. ‘‘Nationalism and Nationality 
in Ireland—II.”” By Col. Henry Pilkington, 
C.B. Contemporary Review, v. 98, p. 458 
(Oct.). 

Latin America. ‘‘The Promise of Latin 
America.” Quarterly Review, v. 213, no. 425, 
p. 451 (Oct.). 

The civilization of Latin America is here 
analyzed with discernment in an extended 
study, and the national and social character- 
istics of the different republics are reviewed. 

Persia. ‘‘A Year of Constitutional Persia.” 
By Zawwar. National Review, v. 56, p. 306 
(Oct.). 

See Direct Legislation, Executive Powers, 
Federal and State Powers, History, Interstate 
Commerce, Nominations, Party Politics, 
Race Distinctions, Socialism. 

History. ‘‘The Electoral Commission as 
the Arbiter of Conflicting Claims to the Presi- 
dency.”” By E. Countryman. 44 American 
Law Review 701 (Sept.—Oct.). 

An attempt to review the Tilden-Hayes 
electoral controversy with impartiality. The 
author supported Mr. Hayes in that election, 
and has never admired Mr. Tilden nor his 
methods, but he thinks Mr. Hayes should have 
declined an honor dishonestly and illegally 
bestowed. The three Associate Justices who 
joined in the decisions are unfavorably 
criticized. 

Insurance. See Suretyship. 

International Law. See Disarmament, 
Government, International Servitudes, New- 
foundland Fisheries Arbitration, Prize Law. 

International Servitudes. ‘A Note on the 
Hague Award in the Atlantic Fisheries 
Arbitration.” By James Edward Hogg. 
26 Law Quarterly Review 415 (Oct.). 


A brief résumé showing how the Tribunal 
exploded the theory of international servi- 
tudes which was urged by counsel for the 
United States. But though this country did 
not win its contention that it had a right to 
concur in the framing of fishery regulations, 
it nevertheless, through the theory of ‘‘ob- 
ligatory relation,” achieved the right to have 
something to say about their reasonableness. 
“Instead of the anomalous and inconvenient 
Tight in rem which was claimed, the United 





Index to Periodicals 703 


States have secured a normal and practical 
right im personam.”’ 

[The Tribunal, by defining an international 
servitude as an express grant of a sovereign 
right as opposed to that of a _—_ eco- 
nomic” right, seems to have squarely de- 
cided that a fishing right cannot be a servitude. 
The distinction in the minds of the Tribunal 
seems to have been that between a public and 
a private a. While fishing is not a sover- 
eign or public right, the regulation of fishing 
is, and it might be possible to treat a grant 
of such a right as a cession of the police power 
over certain fisheries. The dilemma may 
perhaps be avoided if we suppose the Treaty 
of 1818 not to be fairly subject to construc- 
tion as an express grant of sovereign power, 
but simply of a fishing privilege in which no 
such power can be involved except by remote 
implication. And the Tribunal went on 
record as firmly opposing the recognition of 
any international servitude not resting on 
the express evidence of an international 
contract. There may consequently be a 
loophole for those learned text-writers who 
have been saying that fishing rights in foreign 
territorial waters may constitute servitudes. 
But it would now appear that they cannot be 
servitudes without an express grant of a 
right clearly sovereign. If such a grant 
exists, possibly it would be more nearly 
correct to call a fishing privilege a right 
annexed to or growing out of a servitude, than 
a servitude itself. — Ed. ] 


Interstate Commerce. See Federal and 
State Powers, Monopolies, Rate Regulation. 


Labor. ‘Strikes; I.” By R. A. Reid, 
D.C.L. 30 Canadian Law Times 749 (Oct.). 


The earliest recorded instances of strikes 
are here said to include the strike among the 
flute players in the Temple of Jupiter described 
by Livy, the strike of the bakers of the 
Roman province of Magnesia, the exodus of 
the Israelites from Egypt, etc. Roman laws 
regarding strikes are mentioned, and modern 
English and Canadian legislation legalizing 
strikes is briefly described. 

“The American Working Man.” By 
“Politicus.” Fortnightly Review, v. 88, 
p. 604 (Oct.). 

“The various tests applied to production 
and consumption, to wages and savings, 
confirm each other. They show a marvelous 
industrial expansion in the United States, 
and an alarming industrial decline in Great 
Britain. They show conclusively that the 
British working man is ill-employed, ill-paid, 
and poor, if compared with his exceedingly 
prosperous American colleague.” 


“The Newport Dock Dispute.” By T. C. 
Tobias of the Irish Bar. 26 Law Quarterly 
Review 377 (Oct.). 

The English law relating to intimidation, 
violence, and conspiracy is here discussed. 

See Employer’s Liability, Osborne case. 
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Legal Evolution. ‘The Lawyer and the 
Community.” By Woodrow Wilson. North 


American Review, v. 192, p. 604 (Nov.). 


(See 22 Green Bag 585 for address before 
the American Bar Association). 


Legal History. ‘The Influence of Biblical 
Texts upon English Law.”” By John Marshall 
Gest. 59 Univ. of Pa. Law Review 15 (Oct.). 

Shows perhaps a tendency to overrate 
the Biblical influence and to underrate other 
historical influences, in those instances where 
there seems to be some conformity of the 
common law to Biblical teachings. The 
article has however a good literary savor. 


“Burgage Tenure in Medieval England— 
Il.” By M. de W. Hemmeon. 26 Law 
Quarterly Review 331 (Oct.). 

The continuation of a very scholarly and 
informing essay on a neglected phase of the 
feudal system (see 22 Green Bag 538). 


“Hallam and the Indemnity Acts.” By 
T. Bennett. 26 Law Quarterly Review 400 
(Oct.). 

These acts, affecting the position of Non- 
conformists in the eighteenth century, are 
chiefly of antiquarian interest. While Hal- 
lam’s Constitutional History is commended, 
in general, for its accuracy, it is found to have 
erred in certain particulars and to have 
misled many later writers. 


“Jurisdiction of the Inns of Court over the 
Inns of Chancery.”” By Hugh H. L. Bellot. 
26 Law Quarterly Review 384 (Oct.). 

See Government. 


Marriage and Divorce. ‘‘Marriage, Divorce 
and Eugenics.’’ By Montague Crackanthorpe. 
Nineteenth Century, v. 68, p. 686 (Oct.). 


Arguing for the treatment of marriage not 
so much as a sacrament or civil contract, as 
an institution to be regulated for the moral, 
spiritual, and social welfare of the race. 
Legal phases of the subject are intelligently 
discussed, but no specific legislation is pro- 
pounded. 

Monopolies. ‘Business Enterprise and 
the Law.” By Gilbert Holland Montague. 
North American Review, v. 192, p. 694 (Nov.). 


The anti-corporation legislation adopted 
throughout the United States during the 
st generation is here considered to have 
en unsound and revolutionary. Repressive 
legislation should be directed ‘‘Not against the 
form of a business organization, nor yet 
against the power which its efficiency may 
develop, but only against the use of unlawful 
means of competition.... The principle 
which should guide all legislation upon this 
intricate subject was tersely expressed by 
the committee which drafted the Corporation 
Law of Massachusetts in 1903: ‘So far as 
ly business corporations are concerned, 
and excluding insurance, financial and public 
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service corporations, the state cannot assume 
to act directly or indirectly as rantor or 
sponsor for any organization under corporate 
form. . The state should permit the 
utmost freedom of self-regulation, if it pro- 
vides quick and effective machinery for the 
punishment of fraud... .’” 


‘‘How to Control the Trusts: Three Views.” 
By William Dudley Foulke, Philip H. Farley, 


and the Editors of the Outlook. Outlook, v. 
96, p. 364 (Oct. 15). 


Mr. Foulke’s remedy is giving the federal 
Bureau of Corporations price-fixing powers 
analogous to the rate-reviewing powers of 
the Interstate Commerce Commission, and 
he looks upon federal incorporation or a 
federal license system as inefficacious. Mr. 
Farley would compel corporations to publish 
semi-annual statements showing their net 
assets and net income, and under suitable 
conditions, where business has passed the 
pioneer stage, would apply the Massachusetts 
— of regulation of capitalization. The 

itors of the Outlook believe that govern- 
ment regulation should be extended to all 
corporations using the public highways or 
controlling public necessities like fuel, light, 
and food, that clear statements of corporate 
finances or regulation of stock issues should 
be insisted on, and that the physical cost of 
corporate property should be recognized as a 
large element in determining its value, and a 
system of permissive federal incorporation 
or federal license is suggested as likely best 
to protect the interests of the public. 

“De l’Influence Economique, Juridique, 
et Sociale des Trusts aux Etats-Unis.” 
37 Journal du Droit International Privé 1102. 

‘‘Who is to blame, in the last analysis, 
for this disturbance of economic equilibrium? 
It is undeniable that those to blame are, 
considered as a whole, the powerful ones in 
finance, industry and high commerce; for 
it is they who set the example in practical 
affairs, just as their wives do in matters of 
fashion. Seconded by the complacency of 
politicians, protected in the majority of cases 
by high customs duties and by elastic legisla- 
tion, they have by their insolent success and 
their scorn of law developed in the nation a 
spirit of speculation, and have established 
false standards of luxury and of morality.” 

“‘What is the Essence of the Trust Evil?” 
By W. A. Coutts. 71 Central Law Journal 
256 (Oct. 14). 

“Is it not clear that the essence of the trust 
evil is the evil which appertains to all great 
aggregations of wealth, namely, the over- 
whelming power which the law confers upon 
the owner, whether the owner be an individual 
or a corporation?” 


See Corporations. 

Newfoundland Fisheries Arbitration. 
“Newfoundland and the Hague Fisheries 
Award.” By Beckles Willson. Nineteenth 
Century, v. 68, p. 719 (Oct.). 
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The treatment is largely historical, showing 
how the fisheries dispute actually started. 
The award is considered with reference to its 

ctical consequences, rather than in its 
fegal aspect. 

See International Servitudes. 


Nominations. “Direct Primaries —A 
Needed Measure of Reform.” By Darwin R 
James, Jr. Editorial Review, v. 3, p. 1111 
(Nov.). 

“Direct Primaries—Vain Reform Tinkering 
and its Moral-Labor Saving Devices.” By 
James L. Brewer. Editorial Review, v. 3, 
p. 1126 (Nov.). 


Two articles on the affirmative and nega- 
tive sides, respectively, of the question. 


Osborne Case. See Party Politics. 


Party Politics. ‘The New Politics— 
Parties and Men.” By William Garrott 
Brown. North American Review, v. 192, 
p. 630 (Nov.). 


A second article on the subject (see 22 
Green Bag 658), wherein the author predicts 
that there will be two parties in this country, 
one the party of privilege, the other the 
party opposed to it; and he thinks this sure 
to be the result, whether the latter party is 
to be the Democratic party or is to be a 
new party organized by the Progressive 
Republicans. Roosevelt receives eloquent 
homage from this writer, but is conceived as 
lacking the characteristics necessary to a 
sound, safe leader of a progressive opposition 
party. There must be no one-man power, 
and proper leaders can come only through the 
awakening of ‘‘a widespread, an intelligent, 
and a stubborn patriotism.” 


“The Confusion of American Politics.’”’ By 
Sydney Brooks. Fortnightly Review, v. 88: 
p. 646 (Oct.). 


The writer makes some acute and just 
comments on Messrs. Taft and Roosevelt, 
their methods and principles, but he betrays 
an undue bias in favor of that popular cult 
of exaggeration which the sensational maga- 
zine writers and Mr. Roosevelt have done 
so much to foster. Mr. Brooks greatly over- 
estimates the devotion of the American 
people to this cult. ‘‘It is because he has 
feturned from Europe more than ever the 
foe of Privilege that Mr. Roosevelt has 
stepped instantly back into the moral leader- 
ship not only of the Republican Party but of 
the American people.”” The results of the 
November elections, however, hardly con- 
firm such a statement. 


“American Affairs.” By A. Maurice Low. 
National Review, v. 56, p. 271 (Oct.). 


Reviewing the important part which the 
doctrine of state rights has played in American 
politics, this writer considers that a political 
issue has at last been found in the United 


States. He believes that state rights will be 
taken up by the Republicans, and that this 
issue will divide the Party, new parties arising 
on the ruins, one favoring Mr. Roosevelt’s 
“new nationalism” and the other Mr. Taft’s 
“old nationalism.”” The way is prepared for 
a wholesale revolutionizing of parties, and 
parties will thus come to mean something. 

England. ‘‘The Story of the Osborne Case.” 
By Harold Cox. Nineteenth Century, v. 68, 
p. 569 (Oct.). 

This article goes fully into the circum- 
stances of the noted case of Osborne v. 
sg + Society of Railway Servants 
(22 Green Bag 135), the decision in which 
has been highly distasteful to the Labor 
party in England, inasmuch as it has made 
it impossible for Labor members of Parlia- 
ment to secure any remuneration for their 
services except through voluntary subscrip- 
tion. 

“The Position of Trade Unions.” By 
Harold Cox. Quarterly Review, v. 213, no. 
425, p. 567 (Oct.). 

The political demands of the English trade 
unions and the complexity of the situation 
growing out of the Osborne judgment are 
here set forth. 

England. “‘Conservatism.”’ Quarterly 
Review, v. 213, no. 425, p. 501 (Oct.). 

We list this paper because some readers 
may be interested in its thoughtful historical 
review of the vicissitudes of political parties 
in England during the past hundred years, 
treated from the standpoint of one who 
believes that the Unionist cause can succeed 
only by steady adherence to conservative 
principles. 

Patents. ‘‘Liability of the United States 
for Use of Patented Inventions; with special 
reference to the Act of Congress entitled 
‘An Act to Provide Additional Protection 
for Owners of Patents of the United States, 
and for Other Purposes,’ approved June 25, 
1910.” By George A. King. Chicago Legal 
News, v. 43, p. 74 (Oct. 15), 10 Phi Delta 
Phi Brief 138 (Nov.). 

This paper was read before the Patents 
Trademark, and Copyright Section at the 
recent annual meeting of the American Bar 
Association. It gives a very complete, 
detailed exposition of the purpose of the act 
and the import of its various provisions. 

‘Mechanical Equivalents in the Law of 
Patents.”” By Hugh K. Wagner. 71 Central 
Law Journal 275 (Oct. 21). 

The writer finds the law on this subject 
in a somewhat confused state. 


Penology. ‘Fifteen Years’ Work in a 
Female Convict Prison.’’ By the Countess of 
Bedford. Nineteenth Century, v. 68, p. 615 
(Oct.). 
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Full of observations on the general subject 
of the crimes and punishments of women. 

“Crimes and Their Treatment.” By 
“Lex.” Westminster Review, v. 174, p. 392 
(Oct.). 

Dealing largely in generalities, but evi- 
dently written by one who has intelligent 
sympathy for sound reform projects. 

See Criminal Law. 


Police Power. See Criminal Law, Public 
Health, etc. 


Political Crimes. ‘‘Rebellion.”” By Henry 
W. Nevinson. North American Review, 
v. 192, p. 680 (Nov.). 


The severity with which states punish the 
crime of rebellion inspires some readable 
reflections. The author evidently believes 
that political offenses should not be treated 
as rigorously as ordinary crimes; and he is 
in favor of guaranteeing the rights of war 
to rebels, in the same way as to belligerents. 


Population. 


Practice. ‘‘How to Draw Notices of 
Mechanics’ Liens.” By Hervey J. Drake. 
23 Bench and Bar 13 (Oct.). 


Treated purely with reference to New 
York practice. 


Prize Law. ‘Hospital Ships and the 
Carriage of Passengers and Crews of De- 
stroyed Prizes.” By A. Pearce Higgins, 
26 Law Quarterly Review 408 (Oct.). 


Procedure. ‘‘The Appellate Court’s Con- 
gested Docket in the First District.”” By 
Orrin N. Carter, Justice of the Illinois Supreme 
Court. 5 Illinois Law Review 152 (Oct.). 


“In my judgment Bacon’s idea as to 
amending laws should be the plan adopted 
for procedural reform. He said: ‘The work 
which I propound tendeth to pruning and 
grafting the law and not to ploughing u 
and planting it again; for pol a remove t 
should hold indeed for a perilous innovation, 
but in the way I now propound the entire 
body and substance of the oe shall remain, 
only discharged of idle and unprofitable or 
hurtful matter.’ In these matters better 
results will be obtained if we ‘carry the 
trowel to build, but not the torch to burn.’ ” 


See Criminal Law. 


Public Health. ‘Legal Aspect of Public 
Health Work in Illinois.” By Henry Bixby 
Hemenway, M.D. 5 Illinois Law Review 157 
(Oct.). 

The general powers of the states are dis- 
cussed at length with reference to constitu- 
tional law, and attention is paid to Illinois 
matters of purely local concern. 


Public Policy. See Osborne Case. 


See Economics. 


The Green Bag 


Race Distinctions. ‘Negro Suffrage in a 
Democracy.” By Ray Stannard Baker, 
Ailantic, v. 106, p. 612 (Nov.). 


Discussing both the legal and practical 
aspects of the negro suffrage, the author is 
earnest in his advocacy of equal treatment 
for the white and colored races, in the spirit 
of the Fifteenth Amendment, though he is 
not opposed to restrictions of the suffrage 
which apply to both races alike. 


Rate Regulation. ‘Shall Railway Profits 
be Limited?” By Samuel O. Dunn. Journal 
of Political Economy, v. 18, p. 593 (Oct.). 

“Some consideration ought and must be 
given to their profits in determining what 
rates railways should be allowed to charge. 
But there should also be considered the nature 
of the services rendered; their value to the 
shippers receiving them; how the profits of 
the railways affected compare with those 
of other industrial concerns in the same 
territory; the density and nature of the traffic; 
how much the traffic can reasonably bear; 
how much other railways than those involved 
charge for similar services and earn on similar 
rates, etc. If, in view of these considerations, 
the rates seem unreasonably high per se they 
should be reduced; and if they seem un- 
reasonably low per se they should be allowed 
to be advanced. The courts have held that 
railways cannot charge extortionate rates 
per se, even if they cannot otherwise make 
any profit; and it would seem that if they 
do make reasonable rates it is neither equi- 
table nor expedient to reduce their rates 
merely because their profits are large. It 
would seem that the most effective way to 
get low rates would be not to provide that 
the reasonableness of a railway’s rates should 
be measured by the amount of its profits, 
and that the greater its earnings grew the 
lower it would have to make its rates, but 
to provide, if some practicable way of carry- 
ing out such a plan could be devised, that 
the reasonableness of the profits should be 
measured by the reasonableness of the rates, 
and that the lower a road made its rates the 
larger should be the profits that it would be 
allowed to enjoy.” 

“Should Railway Rates be Increased?” 
By Harrison Standish Smalley, Assistant 
Professor of Political Economy in University 
of Michigan. Independent, v. 69, p. 806 
(Oct. 13.). 

The author thinks that the ten months 
allowed the Interstate Commerce Commission 
to suspend rates while their reasonableness 
is awaiting determination is not long enough; 
the time required will seldom, if ever, be 
less than eighteen months. 

“How the Railroad Works with the Trust, 
III.” By C. M. Keys. World’s Work, v. 21, 
p. 13680 (Nov.). 

The gist of this article is that the big 
shippers continue to be favored, and that 
the issue of fair rates can be met only by 
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shifting a burden from the small to the large 
shippers. 

Real Property. See Legal History. 

Socialism. ‘‘Socialism According to Wil- 
liam Morris.”” By William Sinclair. Fort- 
nightly Review, v. 88, p. 723 (Oct.). 

State and Federal Powers. See Party 
Politics, Public Health. 

Suretyship. ‘Contracts of Guaranty and 
Indemnity and Credit Insurance.” By 
Karl E. Steinmetz. 44 American Law Review 
736 (Sept.—Oct.). 

An attempt to trace the true basis of dis- 
tinction between contracts of guaranty and 
of suretyship. Contracts of credit insurance, 
it is pointed out, liability being contingent 
on loss rather than default, are contracts of 
indemnity rather than of guaranty and should 
be governed by the rules of insurance rather 
than of suretyship. 

Tariff. ‘Can a Tariff Commission Suc- 
ceed?” By Harrison S. Smalley. North 
American Review, v. 192, p. 595 (Nov.). 

An able exposition of the practical diffi- 
culties of tariff revision by a commission, by 
an impartial economist. The author is careful 
to avoid the declaration that the plan cannot 
succeed. The article, however, strengthens 
one’s conviction that the Republican party 
has a most formidable task on its hands, in 
allaying popular discontent with the tariff, 
and that its success in disposing of this 
problem can be only temporary at best, its 
continued existence in power dependin 
really on the treatment of other politica 
issues. 

“Canadian Reciprocity With the United 
States.” By J. Castell Hopkins. National 
Review, v. 56, p. 320 (Oct.). 

Taxation. ‘‘The Income Tax in Georgia.” 
By William A. Shelton. Journal of Political 
Economy, v. 18, p. 610 (Oct.). 

A study of the workings of the income tax 
levied by a during two years of the 
Civil War period. 

United States Supreme Court. ‘The 
Supreme Court of the United States.” By 
J. F. Haig. Independent, v. 69, p. 1038 (Nov.). 


A short outline of the routine methods of 
the Court. 


Workmen’s Compensation. See Employer’s 
Liability. 
Miscellaneous Articles of Interest to the 
Legal Profession 


“Chief Justice Fuller.” By 
59 Univ. of Pa. Law 


Biography. 
Robert P. Reeder. 
Review 1 (Oct.). 


Not so much a study of the legal mind of 
the late Chief Justice as an outline of the 
general course of his decisions, as shown 

articularly by the dissenting opinions which 

e wrote. 

“Taft and Roosevelt: A Composite Study.” 
By Francis E. Leupp. Atlantic, v. 106, p. 
648 (Nov.). 

A study of the characteristics of both men, 
compared and contrasted, in the main sym- 
pathetic and fair. 

“My Social Life in London.” By Goldwin 
Smith. Atlantic, v. 106, p. 690 (Nov.). 

Here we catch We of the interestin 

rsonalities of Macaulay, Brougham, an 

td Lyndhurst, not to mention others famous 
in public life. 

Canal Zone. ‘Canal Zone Laws and 
Judiciary.” By Theodore C. Hinckley. 
17 Case and Comment 220 (Oct.). 


Criticism of Judges. ‘‘Criticism of the 
Judiciary—The Dred Scott Case Not Appli- 
cable.” By Henry Edwin Tremain. Edi- 
torial Review, v. 3, p. 1102 (Nov.). 

“It is neither ‘intelligent scrutiny’ nof 
‘candid criticism’ to select dissenting opinions 
and declare dogmatically that they are ‘un- 
questionably the correct view,’ implying that 
the case at the bar was erroneously decided, 
unless such a naked declaration should be 
pursued in a lawyer-like way, along recog- 
nized lines, towards some other conclusion.” 

Ferrer. ‘‘The Life and Death of Ferrer.’ 
By William Archer. McClure’s, v. 36, p. 43 
(Nov.). 

The English dramatic critic went to Spain 
to make a thorough investigation of the events 
caluminating in the execution of Ferrer. 
This first installment, bringing the story 
up to the arrest of Ferrer, is a human docu- 
ment of rare interest. An impartial estimate 
of Ferrer’s character and opinions is offered, 
and while he is represented as an inoffensive 
man he is not treated as a martyr ora saint. 

History. ‘‘A Diary of the Reconstruction 
Period; X, The Conduct of Impeachment.” 
By Gideon Welles. Atlantic, v. 106, p. 680 
(Nov.). 

The extracts here printed contain a vivid 
contemporaneous account of the proceedings 
at the impeachment trial of President John- 
son. 

Pensions. 
Rolling up the Big Snowball.” 
Work, v. 21, p. 13611 (Nov.). 

A fanatical attack on the administration 
of the Pension bureau. 

Political Corruption. ‘‘Political Reform 
in the Party.’”’ By William H. Taft. Inde- 


pendent, v. 69, p. 901 (Oct.). 


“The Pension Carnival; II, 
World’s 
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This r deals, in rather a humorous 
way, with t e evil of municipal graft renee 
While written when Mr. Taft was thirty-two, 
it shows no fundamental difference of attitude 
from that of the President today, except that 
the cares of public life did not then weigh 
heavily on his shoulders and he was able to 
write with more exuberance and offhanded- 
ness. 


Tariff. ‘“The Mysteries and Cruelties of the 
Tariff; The Bulwark of the Wool Farce.” 
By Ida M. Tarbell. American Magazine, 
v. 71, p. 51 (Nov.). 


Tchaykovsky. ‘“‘My Prison Story.” By 
Nicholas Tchaykovsky. Outlook, v. 96, p. 493 
(Oct. 29). 

Telling of his arrest, imprisonment, and 


acquittal. It is not a dark picture, but it 
shows that the system of administering 
justice in Russia has many absurdities. 

Wall Street. ‘‘The Masters of Capital 
in America: Morgan, the Great Trustee.” 
By John Moody and George Kibbe Turner. 
McClure’s, v. 36, p. 3 (Nov.). 


The story of Morgan’s career is brought 


The Green Bag 


in this first installment up to the year 1898, 
The portrait of Morgan is ruthlessly frank, 
but gives in the main a sympathetic, appre- 
ciative picture of the man. No effort is 
made to attach a forced, unnatural interpre- 
tation to great deeds in the world of finance, 
The authors have sought in this most readable 
article to write an impartial history of the 
manner in which Morgan won pre-eminence 
as a financier. The growth of the syndicate, 
and of the methods by which the name of 
Morgan came to be synonymous with sound, 
conservative banking and promotion are 
treated with an entertaining fullness of detail. 


“It: The Sovereign Political Power of 
Organized Business.’”” By Lincoln Steffens. 
Everybody’s, v. 23, p. 646 (Nov.). 


This second installment is devoted to the 
power exercised by the financial interests 
of Wall street in injuring the credit facilities 
of individuals or properties toward which 
they are not friendly. The author evidently 
believes that a credit monopoly exists in the 
United States, not yet held in check by 
legislation. Those who control | awe banking 
institutions possess an unfair advantage over 
outsiders seeking to finance meritorious 
enterprises. 





Latest Important Cases 


Banking and Currency. Deed of Real 
Estate to National Bank not Void but Void- 
able. N. Y. 


Associate Justice Hughes handed down 
his first decision as a member of the Supreme 
Court of the United States on November 7, 
in the Kerfoot case. The opinion was marked 
by unusual brevity, the whole paper, with 
citations, taking up only about two printed 
pages. ‘But while the purpose of the transac- 
tion was not one of those described in the 
statute for which a national bank may 
purchase and hold real estate,’’ said the 
Court, “‘it does not follow that the deed was 
a nullity and that it failed to convey title 
to the property. In the absence of legislation 
to the contrary, a conveyance of real estate 
to a corporation for a purpose not authorized 
by its charter is not void, but voidable, and 
the sovereign alone can object.” 

Any other finding, the decision holds, 
will lead to great confusion and injustice. 


Conveyances. Equity Will Interfere to 
Cancel Sale Induced by Fraudulent Repre- 
sentations of Purchaser. | F 


Where the owner of vacant city property 
is induced to sell it by the representations 


‘of the buyer that he intended to build 


dwelling houses thereon, when his purpose 
was in fact to erect a public automobile 
garage, which would materially injure seller’s 
adjacent property, an action may be main- 
tained by the seller to cancel the deed and 
compel a reconveyance of the property, 
because of the sale having been induced 
by the purchaser’s fraud in relation to a 
material and existing fact. 

This was the decision of the New York 
Court of Appeals in Adams v. Gillig (reported 
in N. Y. Law Jour. Oct. 19), rendered Oct. 11, 
Chase, J., writing the opinion. 


Corporations. Indictment Not Necessary 
for Conviction of Crime—Jurisdiction of 
Inferior Courts. Mass. 


The notion that a corporation can only be 
criminally dealt with by indictment, however 
trivial the offense, was exploded by a decision 
tendered by the full bench of the Massa- 
chusetts Supreme Judicial Court, Oct. 18, 
in the case of Commonwealth v. New York 
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Central & Hudson River Railroad Co. The 
Court held that corporations are on a par 
with natural persons and may be dealt with 
by inferior courts upon complaints for offenses 
within their jurisdiction. 

The Court declared that the trend of recent 
legal authorities has been to make corpora- 
tions like individuals amenable to trial by 
criminal complaints where they cover the 
offenses charged. The district court had 
jurisdiction by virtue of the general provis- 
sions of Revised Laws, chap. 160, sec. 24, 
giving it the right to deal with “‘all crimes 
and offenses’’ less than felony, ‘‘except libels 
and conspiracies.” 


Criminal Law. See Corporations, Pro- 
cedure. 

Equity. See Conveyances. 

Fifteenth Amendment. Violated by 
Maryland Statute of 1908—‘Grandfather 
Clause.” U.S. 


All devices in use in the South for the pur- 
pose of wiping out the colored vote were 
declared unconstitutional by Judge Thomas 
J. Morris, of the United States Circuit Court 
in the Anderson Case, lately decided at Balti- 
more. The original action which was brought 
against the Annapolis registers was based on 
their refusal to register three colored men 
because they could not comply with the 
provision.which required them to have been 
able to vote in 1868, or if not then, that 
their ancestors must have been eligible to 
vote. Anderson, one of the colored men, 
could not have voted at that time because of 
his race and color, and Howard and Brown, 
two others, were denied registration because 
their father and grandfather, respectively, 
could not, on account of race and color, 
have so voted. 

The Court said :— 

“It is true that the words ‘race’ and ‘color’ 
ate not used in the statutes of Maryland, but 
the meaning of the law is as plain as if the 
very words had been made use of; and it is 
the meaning, intention and effect of the 
law, and not its phraseology, which is im- 
portant. ... 

“There are restrictions to the right of 
voting which might, in fact, operate to 
exclude all colored men which would not be 
open to objections of discriminating on 
account of race or color. As, for instance, 
it is possible that a property qualification 
might, in fact, result in some localities, in all 


colored men being excluded; and the same 
might be the result, in some localities, of 
an educational test; and it could not be said, 
although that was the result intended, that 
it was a discrimination on account of race 
or color, but it would be referable to a different 
test. But looking at the constitution and 
laws of Maryland prior to January 1, 1869, 
how can it be said with any show of reason 
that any but the white man could vote then 
—and how can the Court close its eyes to the 
obvious fact that it is for that reason solely 
that the test is inserted in the Maryland Acts 
of 1908? And is not the Court to take notice 
of the fact that during all the forty years 
since the adoption of the Fifteenth Amend- 
ment, colored men had been allowed to 
register and vote in Maryland until the enact- 
ment of the Maryland statute of 1908?” 


Federal Circuit Court in Oklahoma De- 
clines Jurisdiction—‘‘Grandfather Clause’’ in 
State Constitution. Okla. 


Holding that it had no jurisdiction to 
grant relief from the operations of the ‘‘grand- 
father clause’? amendment to the Oklahoma 
constitution, the federal circuit court at 
Guthrie, Okla., on Nov. 1 dismissed the appli- 
cation of Daniel Sims, a former slave, who 
asked a writ of injunction that would permit 
him and other negroes to vote at the general 
election on Nov. 8. This decision made 
the grandfather clause operative for the 
recent election disfranchising several thou- 
sand negroes. An appeal has been taken. 


Insurance.  Moritgagee Clause in New 
York Fire Insurance Policy—Notice of 
Loss by Mortgagee. N. Y. 


An interesting decision relating to the 
New York Standard Form Fire Insurance 
Policy and the usual mortgagee clause was 
recently handed down by the New York 
Appellate Division in the case of Heilbrun v. 
German Alliance Insurance Co. (reported 
N. Y. Law Journal Nov. 14, 1910). The 
policy contained the usual mortgagee clause, 
and the plaintiff was assignee of the mortgagee. 
There was no allegation in the complaint 
that the required notice of loss and sworn 
proofs o1 loss were ever given to the insurance 
company, either by the assured or the 
mortgagee, or this assignee plaintiff. The 
defendant demurred to the complaint because 
of the absence of such allegation. 

It was held that ‘‘the mortgagee was under 
no obligation to furnish proof of loss or to give 
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any other or earlier notice of loss than that 
involved in the commencement of this 
action.’”” Moreover, under the mortgagee 
clause, the insurance as to the interest of the 
mortgagee was not to be invalidated by any 
act or neglect of the assured mortgagor or 
owner. Accordingly, the Court said, “‘it 
was not therefore necessary to allege that he 
[the mortgagee] or the mortgagors had 
given such proofs of loss or to set up an ex- 
press waiver thereof by the insurer.” 

The Court cites the conflicting decisions 
of other jurisdictions and states that the 
question has not previously arisen in New 
York. 

There is a very strong dissenting opinion 
which goes over the authorities and argu- 
ments against the majority holding quite 
fully. 


Juries. Reversal on Technicalities—Jurors 
May Separate and Read Newspapers. U.S. 


A man’s constitutional rights are not 
necessarily violated by a jury which is trying 
him on a charge of murder being allowed to 
separate and to read newspapers during the 
trial, was the holding of the Supreme Court 
of the United States Oct. 31,in Holt v. U.S. 
The Court also held similarly in regard to the 
refusal of a judge to send a jury out of the 
court room during arguments on the admis- 
sion of evidence. 

Furthermore, the Court laid down the rule 
that the act of requiring the accused to 
put on a coat, alleged to have been worn 
when the crime charged was committed, did 
not amount to ‘‘requiring a prisoner to testify 
against himself.” 

These points were made in the decision 
of the Court in refusing to interfere with 
the sentence of life imprisonment imposed 
by the federal circuit court of western 
Washington. 

In announcing the opinion of the Court, 
Mr. Justice Holmes said that if the mere 
opportunity for prejudice and corruption was 
to raise a presumption that they exist, it 
would be hard to maintain jury trial under 
the conditions of the present day. 


Marriage and Divorce. Michigan Divorce 
Invalid in New York—Service by Publication 
on Defendant Outside the State. a. Be 


In Catlin v. Catlin, noted in this depart- 
ment last month (22 Green Bag 655), the 
New York Supreme Court held a Nevada 
divorce void for want of jurisdiction. Some- 
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what to the same effect was the decision of 
the Appellate Division in Tyson v. Tyson, 
decided Nov. 3, wherein the New York 
Justices held that a Michigan divorce was 
invalid in which the defendant had been 
served by publication, during absence from 
the state. 

South Dakota Divorce Invalid in District 
of Columbia—No Jurisdiction over De- 
fendant Wife Outside the State. D. C, 

A similar case arose in the District of 
Columbia, the Supreme Court of the District 
holding a South Dakota divorce invalid. 
The divorce which Judge Stafford refused 
to recognize was obtained by Milton E. 
Davis who in April, 1907, went to South 
Dakota, in December got his divorce, and 
three weeks later was married again. Judge 
Stafford held that inasmuch as Davis had 
“deserted his wife and left this jurisdiction, 
it follows that the court of South Dakota has 
jurisdiction over her and no right to bind her 
by its decree.” 


Mortgages. 


Orinoco Olaims Case. Award of Damages 
Quashed Because Arbitrator Exceeded Powers 
under Protocol between United States and 
Venezuela. Hague Court. 


The Orinoco Steamship Company,a New 
Jersey corporation, was granted certain 
exclusive privileges by the government 
of Venezuela, but the agreement was subse- 
quently repudiated by President Castro. 
The steamship company instituted an action 
for $1,400,000 damages. 

The case was eventually submitted to Dr. 
Charles Barge, who awarded the company 
$28,700. The company appealed to the 
American government, which refused to 
accept the decision on the ground that it was 
contrary to the principles of international 
law. 

After prolonged negotiations it was agreed 
to submit the matter to the Hague Perma- 
nent Court of Arbitration. The Court 
rendered a decision Oct. 25 holding the Barge 
award null on four points, and awarding the 
American company $92,672 damages, with 
interest and costs. 

The decision is important in that it recog- 
nizes the contention of the American Govern- 
ment that the exceeding of powers and 
essential error may be grounds for holding 
void an international award. 

The Court allowed the 


See Insurance. 
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$7,000 on account of counsel fees and ex- 
penses of litigation, which also marks a new 
step in such matters. 

Procedure. Acquittal on Technicalities— 
Proof that Various Names in Indictment 
Purporting to Refer to Same Person Do in 
Fact Mean One and the Same Person Essen- 
tial. O. 

The decision in Goodlove v. State, 82 Ohio 
St. 365, has been the subject of some sen- 
sational press comment, Collier’s Weekly 
remarking that “the Ohio Supreme Court 
has recently turned another alleged murderer 
loose on a technicality.” 

James F. Goodlove was indicted for shoot- 
ing, with intent to kill, ‘‘one Percy Stuckey, 
alias Frank McCormick.’’ The defendant 
was convicted of manslaughter and sentenced 
by the Court of Common Pleas to fifteen 
years imprisonment at hard labor, the circuit 
court affirming the judgment. In his appeal, 
among other assignments of error, he alleges 
that the trial court should not have overruled 
his motion to direct a verdict of not guilty. 
The Supreme Court of Ohio, in a decision 
tendered by Crew, J., held this error fatal, 
on the ground that no evidence was intro- 
duced to show that Percy Stuckey and 
Frank McCormick were one and the same 
person. To quote:— 

“In the case now before us not only is 
there a total absence of evidence that Percy 
Stuckey and Frank McCormick were one and 
the same person, but there is not in this case 
from beginning to end a scintilla of evidence 
even tending to show, or that would suggest, 
that any such person as Percy Stuckey ever 
had an existence. There was, therefore, 
in this case a total failure of proof as to an 
essential allegation and material part of the 
offense charged in the indictment, and such 
defect not being one of mere variance that 
is excused or rendered harmless by the 
curative provisions of section 7216, Revised 
Statutes, it was and is necessarily fatal and 
the motion to direct a verdict in this case 
Should have been sustained.” 

There was no dissenting opinion, Summers, 
C.J., and Davis, Shauck, and Price, JJ., 
concurring. It is difficult, nevertheless, to 
see any justification for the decision. The 
contingency of double jeopardy would seem 
too remote and fanciful to deserve serious 
consideration. Counsel for the appellant 
Properly argued zthat an acquittal of the 


charge of killing of John Brown would not be 
a bar to a prosecution for the killing of James 
Brown. But this was an instance of John 
Brown alias James Brown, something very 
different. 

See Juries. 

Professional Misconduct. Impeding and 
Obstructing Administration of Justice. N. Y. 

The respondent in Matter of Sanford Robin- 
son, decided by the New York Appellate 
Division in October, upon consideration of 
the peculiar facts and circumstances disclosed 
in the case, was subjected to the penalty 
of suspension for one year from the practice 
of law by the decision of the Court, rendered 
by Ingraham, P.J. It was held that where 
an attorney advised a person to avoid the 
service of a subpoena issued out of a court 
of the United States and the latter thereupon 
tefused to see the marshal and subsequently 
departed for Canada and the subpoena was 
not served, the facts that thereafter the said 
attorney was indicted by a federal grand 
jury under sections 5398, 5399 of the U. S. 
Revised Statutes, was tried, convicted and 
sentenced to pay a fine as punishment, were 
relevant in determining what discipline should 
be imposed for the offense. (Reported in 
N. Y. Law Journal, Oct. 27.) 


Real Property. See Conveyances. 


Waters. “Scenic Beauty’ Case—A:sthetic 
Enjoyment Only Without Physical Taking 
Held a “ Beneficial Use’’—Appropriation. 

U.S. 


Judge Robert E. Lewis, in the United 
States District Court at Pueblo, Colo., 
granted the Cascade Town Company a 
permanent injunction Oct. 4 prohibiting 
the Empire Water and Power Company 
from using water for the purpose of generating 
power, where the water formed the chief 
scenic attraction of the mountain cafion at 
the mouth where the town is situated. 
Cascade lies at the base of Pike’s Peak. 

The town company resisted the power 
company on the ground that in playing its 
part in making scenic beauty, the water is 
already being put to beneficial use within 
the meaning of the law, and therefore is not 
subject to condemnation proceedings. This 
contention was sustained by the court, of the 
defendant, that there could be no beneficial 
use where there was in fact no use, the water 
not being handled and used, being overruled. 








REX v. CRIPPEN 


HE speed with which the Crippen 

case was disposed of by the English 
courts, in a manner which could leave 
no doubt that the accused enjoyed a 
fair trial, excited the general admiration 
of the American bar. Our lawyers, 
however, have not shown the same 
unanimity as to the practicability of 
conducting trials for murder with equal 
speed in this country. There has been 
a tendency to lay stress on the conten- 
tion that the English methods are not 
adapted to American courts. It is 
doubtless this very sentiment which 
blocks progress in this country, and 
resting as it does on the shakiest founda- 
tion, gives rise to unreasoning opposition 
to reforms of procedure which leading 
professional organizations are coming 
to demand. 

The difficulties of copying the pro- 
cedure followed in the Crippen trial 
are more apparent than real. We do 
not wish to imply that English methods 
could be exactly copied in the courts 
of this country. But the spirit, if not 
the actual details of those methods, 
could be imitated with entire safety. 
The England of today is a democratic 
country, and those who say that the 
American people would not submit to 
the methods of an English court are 
thinking of the England of yesterday. 
The powers of an English court do not 





exceed the narrow limits within which 
the common law has hedged its authority, ] 
to protect the rights of every individual, 
and in this country there would be 
nothing derogatory to that same com- 
mon law, or to the institutions that 
have grown out of it, in empowering 
our courts to handle their business with 
increased dignity and dispatch. 

The practice of indiscriminately allow- 
ing challenges on the vaguest and most 
trivial pretexts could be abolished by 
the passage of a satisfactory practice 
act, and no one would suffer injustice 
through the removal of this formidable 
instrumentality of delay. Motions for 
continuances could be ruled upon with 
greater firmness, and with keener at- 
tention to the expeditious disposal of 
causes, without any just complaint 
that the judiciary is exceeding its 
province. The introduction of testi- 
mony of doubtful relevancy, serving to 
protract the trial needlessly, and un- 
necessarily long-winded arguments by 
counsel, are evils for which a remedy 
that does not contravene the Sixth 
Amendment is obvious. Likewise the 
plea of insanity, and the testimony of 
handwriting and medical experts, are 
matters which can be dealt with by 
legislation, supported by proper rules 
of court, in such a manner as materially 
to lessen if not wholly to overcome 
these evils, without danger of violating 
constitutional provisions safe gu 
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the rights of accused persons. The 
bench in England is no more superior 
to the Constitution than with us, and 
there could be no menace to our free 
institutions in swifter and surer justice. 

Until a generation ago, England was 
suffering, as we are, from the evils of 
anz archaic and needlessly artificial 
procedure. The speed with which the 
evil was discovered and the promptitude 
with which it was remedied, are difficult 
to understand in this country, where the 
obstacles to reform seem infinitely 
various and complicated. But England 
was not the only common law country 
to undertake the reform. Canada and 
Australia followed suit, and the present 
position of the United States, in its 
blind worship of the older procedure, is 
anomalous among free Anglo-Saxon 
peoples. The existing system serves 
to benefit no one, except those lawyers 
pecuniarily interested in burlesquing 
the administration of justice and in 
lowering the standards of professional 
ethics, and is a form of despotism to 
which the American people should not 
longer submit. 

Once invest our judiciary with the 
power which will enable it to determine 
causes speedily on their merits, and 
the other evils incident to the present 
system will rapidly disappear. It will 
be unnecessary to appoint additional 
judges, for the courts will quickly catch 
up with their arrears, and the evil of 
congested dockets, serving, perhaps, 
more than any other to deprive the 
accused of his constitutional right to 
“a speedy and public trial,” will exist 
no longer. The subject is one which 
bar associations need to urge more 
insistently than ever on the attention of 
legislatures. The initiative of the bar 
is the chief and perhaps the only agency 
through which the needed reforms can 
be brought about. 
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CONTEMPTS BY NEWSPAPERS 


NE of many instructive incidents 
of the Crippen trial was the sum- 
mary infliction of a heavy fine for con- 
tempt on one newspaper which had 
published matter relevant to the merits 
of the case. In this country this power 
of the court is but rarely exercised, but 
there is nothing in our law or institutions 
to prevent its being employed with 
nearly if not quite the same vigor. 
A few heavy fines might do something 
toward lessening the abuse of the trial 
of cases in advance of the actual deter- 
mination of the merits, by our great 
metropolitan press, and would lend in- 
creased dignity to the administration of 
the criminal law in this country. 





INSANITY AS A GROUND FOR 
DIVORCE 


N the hearing of testimony before 
the English Divorce Commission, 
expert witnesses were recently heard 
for and against the advisability of mak- 
ing permanent insanity a ground of di- 
vorce. Sir Montague Crackanthorpe 
offered the opinion that it was dangerous 
to the public welfare for the state to 
encourage the renewal of married life 
between a sane and an insane person, 
and that it was for the public good that 
the marriage-tie be severed under such 
conditions. If that is sound reasoning, 
it would seem to follow that the police 
power of the state should assert itself 
to dissolve marriage when either party 
can be proved to be permanently insane. 
We believe that this would be going too 
far, and that with regard to insanity, at 
least, the common sense view is that 
the happiness of the parties and purity 
of the marriage relation are to be con- 
sidered paramount to the interest of the 
state in the issue of such marriages. It 
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might be well to make marriages void- 
able on the ground of permanent insan- 
ity, at the election of those who wish to 
be released from the bond, without 
forbidding continuance of the marriage 
relation to such as do not desire sep- 
aration. In some of our states insanity is 
an absolute ground for divorce, in others 
there is considerable opposition to the 
proposal. But if marriages are to be 
voidable for consanguinity between the 
forbidden degrees, for impotence, or for 
insanity existing at the time of marriage 
and unknown to the other party, as is 
recommended by the Committee on 
Marriage and Divorce of the Commis- 
sioners on Uniform State Laws, per- 
manent insanity arising after marriage 
would seem to be an analogous ground 
for divorce, and one which should be 
recognized by the law not less than 
those other grounds, all of which like- 
wise really relate to the competency of 
the parties to fulfill the marriage relation. 





A TELEPHONE IS A TELEGRAPH 


UDGES perhaps fall into the mis- 
take occasionally of employing a 
somewhat comical inaccuracy of lan- 
guage, which, however, leaves their 
meaning absolutely clear. One such in- 
stance has been brought to our attention 
by a correspondent, who writes :— 

The Court of Appeals of New York has 
solemnly determined that a “telephone is a 
telegraph in all essential particulars.” 199 
N. Y. 135. This is presumably founded on 
the famous decision of the railway conductor 
that ‘‘cats is dogs and rabbits is dogs, but 
turtles is insects and travels free.” 

What the Court actually said was this: 
“The business of a telephone company, 
in its broader aspects at least, is legally 
indistinguishable from that of a tele- 
graph company, the telephone being a 
telegraph in all essential particulars’’; 
and it went on to cite a decision in New 
Jersey which was to the effect that a 
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corporation organized under an act to 
incorporate telegraph companies might 
proceed to condemn lands for a telephone 
line although telephones are not men- 
tioned in the statute. Certainly there 
is no absurdity in holding that a tele- 
phone may for some intents and pur- 
poses be practically equivalent to a 
telephone, and the dictum of the court 
is hardly to be understood as authority 
for the doctrine that black is white, or 
vice versa.* 


A JUROR’S DEFINITION 


X-GOVERNOR HUGHES of New 
York, the new member of the 
Supreme Court of the United States, 
recalls an incident happening when he 
was a law-clerk in the office of Chamber- 
lain, Carter & Hornblower. 

A man was being examined by one 
of the firm with reference to his quali- 
fications as a juror in an important 
case, involving a considerable sum of 
money. 

“You understand,” said the lawyer, 
“what is meant by a preponderance of 
evidence?” 

“Yes, sir,” replied the other, promptly. 

“Let me have your idea of it.” 

“I understand it, I tell you.” 

‘Well, what is it?” 

“Why, anybody can understand that.” 

“T would like to have your definition 
of it.” 

“T know what it is,” replied the man, 
hotly. ‘When I tell you I know what 
a thing is, I know it. That’s all there 
is about that.” 

“Well, what was the question I asked 
you?” 

“You ought to know what that was. 
If you’ve forgot your own questions, 
don’t try to get me to remember them 
for you!” 


1See Central N. Y. Tel. & Tel. Co. v. Averill, 92 
N. E. 206, 208. 
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“I don’t want to hear any more of 
that kind of talk,” interposed the 
Court. ‘Answer the questions ad- 
dressed to you by the counsel.” 

“Judge, I did. He asked me if I 
knew what it was, and I said I did.” 

“Are you sure you understand what 
is meant by the term, ‘preponderance 
of evidence?’ ” asked the Court, sharply. 

“Of course I am, Judge.” 

“Define it, then.” 

“It’s evidence previously pondered.” 





THE EXODUS VIEWED AS A 
STRIKE 


T is novel to think of the Exodus 
of the Israelites from Egypt as a 
strike, yet a contributor to the Canadian 
Law Times insists that it should be 
so regarded. To quote Dr. R. A. 
Reid :— 


Investigation has demonstrated that the 
flight of the Israelites was nothing less than 
a national protest against the oppression of 
capital, and this exodus on examination will 
be found to possess all the essential and 
familiar elements of a strike. Their dis- 
satisfaction and rebellion was due to an order 
of Pharaoh that all the Israelites should 
furnish their own straw wherewith to make 
bricks. It is not recorded how far the well- 
known aversion of the Jews to manual labor 
extended into the controversy, and we shall 
probably never know until we have learned 
by archeological discoveries, perhaps, the 
other or Egyptian side of the story. There 
can be no doubt about one thing, and that 
is that the Jews ceased work in a body, and 
while it is not certain that they did not resort 
to intimidation, or what we know today as 
the boycott, yet in the end the result was as 
effective through others’ aid, for the Egyp- 
tians were effectively suppressed. The out- 
come of strikes in modern times in many 
instances illustrates this last feature, for one 
side or the other is worsted for the time being. 
History does not tell us whether or not a 
demand was made for an increase of wages 
in this instance, but it is quite certain that 
the Egyptians were unwilling to let the Jews 
80, for it is recorded that they followed them 


into the Red Sea. What happened as a 
result of the chase is a matter of common 
knowledge. 


A GRAVE (MATTER 


WESTERN correspondent sends us 

the following newspaper story :— 

A young lawyer writes to a widow concern- 

ing a case which he has had for her deceased 

husband, and desiring to begin in terms of 

condolence, he starts out as follows: “I 

cannot tell you how I am pained to hear that 

your husband has gone to heaven. He and I 

were bosom friends, but now we shall never 
meet again.” 


There the story stops, but it seems 
as if there should be more. What did 
the widow write back? Something like 
this: 

Dear Sir: If I agreed with you that we were 
never again to see my husband it would be 
terrible, but I am comforted by the thought 
that we shall both meet him again, though 
not, of course, in the place which you have 
in mind. 





CHIVALRY 


YERS D. CAMPBELL of Kirksville is 
the lawyer who will be in the publiceye 
at Lancaster, Mo., when the Alma Vaughn 
poisoning case is called for trial there during 
the May term. Mr. Campbell is to assist the 
state in its efforts to show that the defendant 
administrated strychnine to her husband, 
the late Professor J. T. Vaughn. In the first 
district of Missouri this slender young attor- 
ney is regarded as a giant at the bar. In 
the many newspaper stories that have been 
printed from the time of the grand jury in- 
vestigation at Kirksville but little was said 
about Campbell, because at the time he was 
in ill-health and could not attend the pro- 
ceedings. But when the May call occurs and 
the trial begins, there will be a great deal 
said concerning the state’s assistant counsel. 
As a cfoss-examiner Campbell operates like 
a surgeon, cutting down until the sore spot 
is reached. He never gets tired, never loses 
sight of the point. 

There is an illustration on the records of the 
Adair county circuit court. It was a breach 
of promise trial. The defense was under- 
taking to show that the young woman who 
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sued was nct altogether partial with her 
affections. Campbell was employed to stand 
between the fair plaintiff and the defendant’s 
sheckels. There was evidence on behalf of 
the defendant that once upon a time one 
Roy Mailverne, a smart and good-looking 
country youth, had kissed the plaintiff, and 
that she had not seriously objected. Roy 
was called in rebuttal to deny the base im- 
putation. He did it vigorously—declared 
he never did such a thing, never even dreamed 
of it; could not imagine how such a wicked 
lie had gone abroad. 

Campbell took the immaculate Roy in hand 
on cross-examination. Nobody had warned 
him as to the sort of man Campbell was. 
He had stood the direct with confidence, and 
flushed with triumph turned to the cross- 
examiner, who drowsily suggested :— 

“Roy, you didn’t steal into the kitchen 
where Miss M was making batter for 
flap-jacks and kiss her?” 

“No, sir; I didn’t.” 

There was a brief pause, during which the 
examiner looked at his half-burned cigar 
meditatively. The audience began to titter. 

“Roy, you didn’t steal up behind Miss 
M—— in the kitchen where she was—”’ 

“I tell you I didn’t kiss her at all!’ said 
the witness, angrily. 

“At no where and no time?” said the lawyer 
gently. 

“At no where and no time!” 

There was another pause, as the inter- 
rogator calmly knocked the ashes off his 
cigar, and studied the floor. 

“Roy,” he said, ingratiatingly, “if you had 
stolen into the kitchen and kissed Miss M 
when she was mixing the things for johnnie 
cakes you’d be too much of a gentleman to 
admit it before all this crowd, wouldn’t you?” 

In the laughter following the mild observa- 
tion the witness failed to reach the significance 
of the question. 

“‘Surel’’ he replied, decidedly; ‘I ain’t no 
Nannie tell-tale.” 

“That’s all, Roy,” said the examiner, 
pleasantly, ‘‘you may run along home now.” 











HELD HIS JOB 


‘THE local government of a district in the 

Great Smoky Mountains, east of Knox- 
ville, Tennessee, had been for a long time in 
the hands of the Democrats entirely with the 
exception of the Justice of the Peace, who was 
a Republican but who through his tact had 
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won the friendship of the citizens and had 
retained his office for twenty years, no candi- 
date ever having been put up against him. 

Just before the last election an ambitious 
storekeeper succeeded in convincing many 
of the citizens that the entire local govern- 
ment should be in the hands of one party, 
and he was duly announced as the Demo- 
cratic candidate. 

The old Judge made no move, relying upon 
the illiteracy of the citizens and their respect 
for his power to help him out at the psycho- 
logical moment. The morning of Election Day 
he mounted a barrel in front of the town 
tavern and announced that he was going to 
make his first and last speech of the campaign. 

“Fellow citizens,” he said, “I know you 
alls and you alls knows me. I know that you 
alls is all moonshiners, and you alls knows 
that I’ve saved every one of you from going 
to the penitentiary at least twenty times in 
the last twenty years, for you alls breaks the 
law as regular as the corn crop comes around. 

“Now I see plainly what you alls is trying 
to do—you want to turn me out. Well, 
mebbe you alls can, but I want to tell you 
this: I’ve got the Constitution of the United 
States and the Laws of the State of Tennessee 
locked up in my office, and if you alls don't 
re-elect me I'll burn ’em up and we will all 
go to Hell together.” 

He was re-elected unanimously. 





SOME PECULIAR LAWS 


- the United States we pass so many 
laws each year that it is not surprising 
that the authorities forget to enforce many 
of them. We have, in fact, a perfect passion 
for making new laws, and if any one com- 
plains that conditions have not been im- 
proved, we assure him that he must be 
mistaken, complacently pointing to the 
statute books. 

In Chicago, recently, an ordinance reguiat- 
ing the length of hat-pins created much out- 
cry—though the reason for objection is not 
clear to a mere man. Chicago women would 
doubtless start a revolution if they lived in 
Lucerne, where a law forbids women wearing 
hats of more than eighteen inches diameter, 
or the wearing of foreign feathers and arti- 
ficial flowers. If one wishes to wear ribbons 
of silk and gauze, a license must be procured, 
which costs eighty cents a year. Norway 
not long ago passed an act to the effect that 
any woman wishing to wed must first present 
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to the authorities a certificate showing that 
she is competent in the arts of cooking, sewing, 
knitting, and embroidery. 

Germany has an intelligent and practical 
method of dealing with men who ill-treat 
their wives. Instead of sending them to jail 
for a continuous period, as is done in this 
country, and thus depriving the family of 
the man’s wages for that time, the German 
offender is arrested on Saturday afternoon, 
as he leaves his work, and held in prison until 
time for work on Monday morning. This 
plan is followed until he has served the 
number of days of his sentence. This 
is a scheme worthy of serious considera- 
tion by authorities everywhere. During 
the period which the German offender 
spends the week-ends away from his home, 
his earnings are handed over to his wife. 
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In Belgium they place a premium on 
mafriage by allowing a married man two 
votes at an election, as against the single man’s 
one. In Madagascar, one must be a father 
or pay for the default. If a man 
is unmarried or childless at the age of 
twenty-five, he must contribute annually 
$3.75 to the support of the state, and 
each woman who has remained single or 
is childless at twenty-four is taxed $1.80 
per year. 

In Austria a heavy fine is imposed upon 
any actor who wears a military or ecclesi- 
astical costume on the stage. In Ger- 
many such costumes may be worn, but 
the actors will find themselves in a 
serious situation if they are not ab- 
solutely correct down to the last loop 
and button. 





USELESS BUT ENTERTAINING 


Judge—‘Why didn’t you seize the thief 
when you found him?” 

Policeman—‘‘How could I? I had my 
club in one hand and my revolver in the 
other!” —Fliegende Blaetter. 


“Say, paw,” queried little Sylvester Snod- 
grass, ‘‘what’s a test case?” 

“A test case, my son,” replied Snodgrass, 
Sr., “is a case brought in court to decide 
whether there’s enough in it to justify the 
lawyers in working up similar cases.” 

—Lippincott’s. 








A long-winded, prosy barrister, says a 
contemporary, was arguing a technical case 
recently before one of the judges of the High 
Court. He was drifting along in a desultory 
way when the judge yawned suggestively. 
“TI sincerely trust that oo not unduly tres- 
passing on the time of the Court?” said 
counsel, with a suspicion of sarcasm in his 
voice. “There is' a difference,” replied the 
judge, ‘“‘between trespassing on time and 
encroaching on sages 
—Law Notes (London). 


The case concerned a will, and an Irishman 
Was a witness. ‘‘Was the deceased,’ asked 
the lawyer, ‘‘in the habit of talking to himself 
when alone?” 

“T don’t know,” was the reply. 

“Come, come, you don’t know, and yet 
you pretend that you were intimately ac- 
quainted with him?’ 

“The fact is,” said Pat, dryly, “I never 
happened to be with him when he was alone.” 

— Pittsburg Observer. 





A colored man was brought before a police 
judge charged with stealing chickens. He 
pleaded guilty and received sentence, when 
the judge asked how it was he managed to lift 
those chickens right under the window of 
the owner’s house when there was a dog in the 


yard. 

“Hit wouldn’t be no use, judge,” said the 
man, ‘‘to try to ’splain dis thing to yo’ all. 
Ef you was to try it you like as not would get 
yer hide full of shot an’ get no chickens, 
nuther. Ef yo’ want to engage in any 
rascality, judge, yo’ better stick to de bench, 
whar’ yo’ am familiar.” —Human Life. 


The Editor will be glad to receive for this department anything likely to entertain the readers of 
the Green Bag in the way of legal antiquities, facetia, and anecdotes. 
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The United States Supreme Court 


The Supreme Court of the United States 
convened at noon on Monday, Oct. 11, 
important changes having taken place in its 
membership in consequence of the death of 
Chief Justice Fuller and Associate Justice 


Brewer, the resignation of Associate Justice 
Moody, and the appointment of Associate 
Justice Hughes. The oath of office was 
administered to Mr. Justice Hughes on the 
second day, reducing the three prospective 
vacancies to two. 

The docket at the opening of the term 
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comprised 725 cases, among them some of 
the most important, thaps, with which 
the Court has had to deal for years. 

The first month of the new term was 
occupied, in part, by the arguments in the 
Missouri River rate cases, on the constitu- 
tionality of the Carmack amendment to the 
Hepburn rate law, and in the Kentucky 
Blanket Grants case. The Court on Oct. 17 
tefused to grant a rehearing of the Missourt 
River Rate cases and the Denver Rate cases 
(see 22 Green Bag 419). The result is to put 
into effect the order reducing the class rates 
between Mississippi River crossings and 
Missouri River cities on freight originating 
at Atlantic seaboard points, and that reducing 
freight rates on class articles from Chicago 
and St. Louis to Denver. 

The Court affirmed the decision of the 
United States Circuit Court in Matter of 
Hoffstot (see 22 Green Bag 417), without 
rendering an opinion, sustaining the decision 
of Judge Holt that the writ of habeas corpus 

ill not be granted, after interstate rendition 
proceedings, if the petitioner was physically 
present in the demanding state at the time 
when the crime was committed. 

The Standard Oil and Tobacco Trust cases 
have been assigned for rehearing on Jan. 3. 

The series of corporation tax cases has 
also been restored to the calendar for re- 
argument in January. - 

A number of other important cases are 
also set for rehearing. hese include the 
Gompers contempt case, to be heard Jan. 16, 
the Employer's wny cases, to be heard 
Nov. 28, the Panama libel appeal case against 
the New York World, the Seon passenger 
tate cases from Missouri, and the litigation 
between the states of Virginia and West 
Virginia over the question of the settlement 
of the debt due the former from the latter 
commonwealth, the last of which is to be 
argued Jan. 16. 





Personal 


Mr. Justice Oliver Wendell Holmes, of the 
United States Supreme Court, and Professor 
John William Burgess, dean of the faculty 
of political science in Columbia University, 
Teceived the honorary degrees of Doctor of 
Laws from the University of Berlin, at its 
centenary celebration on October 12. 





“I cannot say too much for the juvenile 
court system and the probation system 
which you have here in America,” said Chief 
Justice Hans Gmelin, of the Supreme Court 
of Wiurttemberg, Germany, on his recent 
visit to the United States. ‘“‘We are far be- 
hind in the former system, and there are 
many lessons which we can learn from the 
Americans.” 


Charles Montague Lush, K.C., has been 
appointed ase of the English High Court, 
in ge of Mr. Tastiee Jelf, whose resignation 
took effect on October 6. Mr. Montague 
Lush was born in 1853, and is the fourth 
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son of the late Lord Justice Lush. Early 
in his career at the bar he wrote a well-known 
treatise on ‘“The Law of Husband and Wife.” 
He took “silk” in 1902, and during the eight 
ears and more he has been a King’s Counsel 
e has occupied a foremost place at the 
common law bar. 





“I do not agree with many of your fellow 
citizens that capital punishment should be 
abolished,” said Judge Kungpah T. King 
of the Supreme Court of Justice, Pekin, 
China, during his recent visit to this country 
to attend the Washington Prison Congress, 
“but I do think that the punishment of a 
crime by death should be as humane as 
possible. For that reason one of my recom- 
mendations on 4 teturn to China will be 
the adoption of the system of electrocution 
tather than our present system of beheading. 
I have heard considerable of your system 
of juvenile courts but you must realize that 
in China we have very little need of them. 
Our children are taught from their earliest 
days the honor of their parents, and a father’s 
wish is law to his children. I do not think 
there will ever be great need of a juvenile 
court in China, even in the city of Pekin.” 





The Uermont Bar Association 


The thirty-second annual meeting of the 
Vermont Bar Association was held at Mont- 
pelier Oct. 4-5. President C. A. Austin’s 
address dealt with ‘Marriage and Divorce.” 
He reviewed the laws on divorce from the 
earliest times, saying that a system of separa- 
tion of husband | wife has always existed, 
and that the problem is social, and can be 
aided but little by legislation.. The Asso- 
ciation endorsed a bill allowing covenant, 
debt and assumpsit or any two of them to 
be joined in a single action for the same cause. 
The Committee on Jurisprudence suggested 
a modification of the fellow servant doctrine, 
but no action was taken. The following new 
officers were elected: President, Hon. ) Ante 
M. Tyler of Brattleboro; first vice-president, 
Rufus E. Brown of Burlington; second vice- 
president, Porter H. Dale of Island Pond; 
third vice-president, Edwin Lawrence of 
Rutland; secretary, J. H. Mimms of St. 
Albans; treasurer, E. M. Harvey of Mont- 
pelier; librarian, C. H. Senter of Montpelier. 





Railway Rate Regulation 


Investigation by the Interstate Commerce 
Commission into the proposed advances of 
freight rates in eastern trunk line territory, 
was resumed in October at Washington, D.C., 
after an adjournment of the hearing from 
New York City. Counsel for the railroads 
expressed entire willingness to rest their case 
on statements made by President James 
McCrea of the Pennsylvania Railway; Presi- 
dent Daniel Willard of the Baltimore & Ohio, 
and President William C. Brown of the New 
York Central lines. 

















Western railroads continued the presenta- 
tion of evidence in Chicago before the Inter- 
state Commerce Commission through Sep- 
tember and October in support of their con- 
tention that a general advance in freight rates 
is necessary to maintain the standard of 
service demanded by the Government and 
the people. Commissioners Clements, Clark 
and Lane conducted the hearings. It took 
the shippers only a few hours to introduce 
evidence, but an imposing mass of statistics 
and testimony went into the record for the 
railroads. The shippers were represented 
by a number of attorneys who confined 
their efforts largely to attacking the railroad 
evidence rather than introducing original 
testimony for themselves. The hearings 
were concluded on Nov. 1. Arguments will 
be heard by the Commission at Washington 
on Dec. 14, and after due deliberation, the 
Commission will announce what it is generally 
considered will be the most important 
decision ever emanating from it. 





Fifty or more of the country’s leading 
railroad lawyers who met at Portsmouth, 
N. H., last summer (see 22 Green Bag 549), 
to discuss the interstate commerce law 
resumed the same conferences in New York 
City Oct. 25-28. After a long discussion, 
covering a part of every day’s session, 
they decided to attack the Mann-Elkins 
act. The conference was secret, and it 
may be surmised that the attack will be 
made on the constitutionality of one of the 
following provisions of the law which are said 
to have been discussed: the provision by 
which rates lowered ‘o meet water competi- 
tion may not be increased except as specifi- 
cally stated in the act; the clause in section 4 
(the long and short haul clause) giving the 
Interstate Commerce Commission power to 
telieve from the operation of that section; 
the long and short clause as a whole; section 9, 
which has to do with the maintenance of 
agents at all stations and the supplying by 
them of information to all shippers concerning 
freight schedules; and section 12. The exact 
course of procedure has been left to a com- 
mittee of seven lawyers to be appointed by 
Col. Henry L. Stone, General Counsel for 
the Louisville & Nashville railroad, who 
presided at the conference. 





Government and Public Law 


The special session of the Colorado legis- 
lature adjourned Oct. 19 after lasting seventy- 
one days. An initiative and referendum 
bill, a primary bill, a registration bill and a 
sailroad, commission bill were passed. 





The Republican majority in the New 
Mexico constitutional convention have de- 
cided that the judges of the Supreme Court 
and the members of the proposed corpora- 
tion commission shall be elected by the 
people; that the initiative shall be left out 
of the constitution, and that the referendum 
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in a modified form and employers’ liability 
shall be incorporated. 





The newly constituted Imperial Senate of 
China met for the first time on Oct. 3. A 
constitutional assembly of two hundred 
members has also been inau ted. In the 
Senate on Oct. 31 Prince Yu Lang, a member 
of the Grand Council, stated that the entire 
nation from the highest to the lowest was 
agreed upon the necessity of the early estab- 
lishment of a general parliament. The 
Senate, or Tzu Cheng Yuan, recently voted 
to memorialize the throne to that effect, and 
the Prince’s speech is taken to signify that the 
throne will accede to the request. 





The overturn of the monarchy in Portugal 
was accomplished with speed and with com- 
paratively little bloodshed, in such a manner 
as did credit to the humanity of the revo- 
lutionary leaders. The ministers turned over 
their bureaus to the provisional government 
at once. The latter was constituted with 
Theophile Braga, t and philosopher, as 
President, Dr. Alfonso Costa, lawyer and 
professor, as Minister of Justice, Dr. Berna- 
dino Machado, a wealthy former professor 
of philosophy, as Minister of Foreign Affairs, 
Dr. Antonio Luiz Gomes, Minister of Public 
Works, and Dr. Antonio Jose d’Almeida, 
Minister of the Interior. The opening days 
of the new régeme were marked by pronounced 
anti-clerical activity, but the government soon 
settled down into its normal routine. 





Necrology — The Bench 


Ferguson, W. P.—At Shenandoah, Ia., Oct. 
15, aged 67. Judge of superior court; dean 
of the Page county bar. 

Flinn, Silas W.—At Milton, Vt., Oct. 3, 
aged 44. City court judge. 

Fox, James D.—At St. Louis, Oct. 6, aged 65. 
Chief Justice of the Missouri Supreme Court; 
born in Frederickstown, Mo., Jan. 23, 1847; 
state circuit judge for some years; elevated 
to Supreme Court in 1902; lived in Jefferson 
City. 

Hockman, John H.—At Defiance, O., Oct. 
13, aged 54. Probate judge. 

Larrabee, James M.—At Gardiner, Me., Oct. 
24, aged 77. Judge of municipal court. 

Mason, L. F.—At Vidalia, La., Oct. 9, 
aged 60. Former state secretary of Louisi- 
ana; district court judge. 

Meily, Frank E.—At Lebanon, Pa., Oct. 2, 
aged 55. County judge. 

Noyes, Charles ].—At Los Angeles, Oct. 16, 
aged 69. Speaker of Massachusetts House for 
three terms; former state senator; later special 
justice of South Boston district court. 

Perry, John—At Algoma, Wis., Oct. 25. 
County judge. 

Putnam, Arthur A.—At Uxbridge, Mass., 
Oct. 21, aged 81. District court judge; one 
of oldest members of Harvard Law School 
Association; orator and writer. 
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Reininger, Robert.—At Tiffin, O., Oct. 15, 
aged 76. Lawyer of Charles City, Iowa. 

Rodecker, Alfred W.—At Peoria, Oct. 4, 
aged 66. County judge. 

Stanley, W. E—At Wichita, Oct. 13, aged 
62. Ex-Governor of Kansas; had served as 
county attorney in several counties; declined 
appointment to Supreme bench. 

Steele, Robert W.—At Denver, Oct. 12, 
aged 53. Chief Justice of Colorado Supreme 
Court; born in Lebanon, O., and brought up 
in Dayton, O.; in the Colorado labor wars in 
1904 he handed down a dissenting opinion in 
the decision which gave the Governor the 
right to suspend the writ of habeas corpus. 

Swift, Harlan J.—At North Evans, N. Y., 
Oct. 6, aged 67. Past department commander 
G. A. R., in New York state; former county 
judge. 

Topham, James G.—-At Newport, R. L, 
Oct. 4, aged 88. Prominent Mason. 

Tree, Lambert—At New York, Oct. 9, aged 
78. Former state circuit judge in Illinois; 
Minister to Belgium and Russia under Cleve- 
land; one of incorporators of National Ameri- 
can Red Cross; president of the Chicago Law 
Institute; long prominent in “Silk Stocking 
Democracy” of Chicago. 

Van Doren, Alfred B. D.—At Long Branch, 
Oct. 3, aged 70. City recorder. 

Whitson, Edward N.—At Spokane, Oct. 15, 
eo 58. U. S. circuit judge; former mayor 
of North Yakima; auditor of Yakima county. 





Necrology— The Bar 


Bartholomew, Horace B.—At Minersville, 
Pa., Oct. 24, aged 45. Highly esteemed mem- 
ber of Schuylkill county bar. 

Bolles, H. Eugene.—At Boston, Oct. 28, 
aged 57. Former assistant counsel for the 

ew York & New England Railroad Com- 
pany; antiquarian and collector. 

Carpenter, B. W.—At Pittsburg, Oct. 15, 
aged 59. Active in political affairs. 

Coburn, Lewis L.—At Chicago, Oct. 23, 
- 75. Founder and first president of the 
Chicago Union League Club; pioneer lawyer 
and publicist of that city; was instrumental 
in organizing the Athanzum. 

Coffey, Joseph W.—-At San Francisco, Oct. 1. 

Dana, William B.—At Mastic, L. I., Oct. 10, 
aged 82. Owner, founder and ec’tor of the 

inancial Chronicle. 

Darling, Joseph K.--At Chelsea, Vt., Oct. 
25, aged 77. Former state’s attorney for 
Orange county; member of both branches of 
Vermont legislature ; father of Gen. Charles K. 
Darling of Boston, clerk of United States Cir- 
cuit Court. 

Devine, J]. Benjamin.—At Lawrence, Mass., 
Oct. 9, aged 39. 

Dolliver, Jonathan P.—At Fort Dodge, Ia., 
Oct. 15, aged 58. Representative, Congress- 
man and Senator; celebrated campaign orator; 
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became very popular because of his Insur- 
gency on the Payne-Aldrich tariff bill; staunch 
defender of President McKinley. 

Gilford, Thomas B.—At New York, Oct. 6, 
aged 94. Descendant of an old New York 
family; probably oldest alumnus of Columbia 
University. 

Grout, Gardner K.—At Saginaw, Mich., 
aged 73. One of the pioneer builders of Sagi- 
naw; lawyer of fifty years’ practice. 

Hill, David B.—At Albany, Oct. 20, aged 
67. Ex-United States Senator and former 
Governor of New York; as a lawyer handled 
many important cases; as a politician showed 
a genius for organization and detail ; helped to 
advance Tilden to the Governorship and 
worked hard for his election to the Presidency; 
long state Democratic leader in New York. 

Kent, William.—At Tuxedo, aged 52. Well 
known New York attorney and clubman. 

Mann, Charles W.—At Somerville, Mass., 
Oct. 18, aged 55. Prominent in Meriden and 
Bridgeport, Conn. 

Mc Kelleget, Richard J.—At Cambridge, 
Mass., Oct. 17, aged 57. Noted criminal 
lawyer. 

Schieffelin, George R.—At New York, Oct. 
24, aged 74. Member of old New York family; 
prominent for fifty years. 

Tallmadge, David F.—At New Haven, 
Oct. 10. Member of the New York bar; 
stumped Pennsylvania in interests of Samuel J 
Tilden. 

Tweedy, Samuel.—At Belle Island, Ct., 
Oct. 7, aged 64. Skillful trial lawyer; gradu- 
ate of Yale and the Columbia Law School. 

Ward, Sylvester L. H.—At New York, Oct. 
25, aged 63. 





Postage Rates on 
The Green Bag 


For the convenience of Canadian 
and Foreign readers of the GREEN 
Baa, it has been decided to make 
no extra charge for Canadian 
postage, and to offer foreign sub- 
scriptions at an advance of 50 
cents, instead of $1.00, on the 
regular price. The subscription 
rates for the year 1911 will 
therefore be :— 


United States and Canada - 
Foreign Countries - 


$3.00 
3.50 
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conceded, if the word “‘advertising’’ be ta 


PROFESSIONAL DIRECTORY 


Among the various subjects which go to make up the broad topic of legal ethics, the 
line of demarcation between the legitimate and the reprehensible is perhaps nowhere 
more shadowy than in the matter of securing professional publicity. 

That certain forms of advertising by lawyers are entirely proper will be readily 

en in its dictionary sense of ‘‘making known 
by a public notice.""—Law Notes, November, 1909. 

















Alabama Birmingham 
HUGH C. CRANE 
General Ae ae |g Department A a a 
4 q ‘erences an € on application 
Ew PE 05-206 Title * ces Builder 


Maine Portland 
HARRY L. CRAM 
Corporation and General Practice 
Casco Bank Building 191 Middle Street 





Alaska Juneau 
ROYAL A. GUNNISON 


Corporation,Commercial, Mining and Land Law 
Juneau, Alaska 





Maryland Baltimore 
CHARLES MORRIS HOWARD 
Attorney-at-Law 
700-705 Equitable Building 





San Francisco 
ALFRED L. ATWOOD 
Attorney-at-Law and U.S. Patent Attorney 
813 Mills Building 


California 


Massachusetts Lynn 
FRANCIS V. McCARTHY 
Counsellor-at-Law 

13-14 Bergengren Bldg., Central Square 





District of Columbia 
JOHN B. DAISH 
Interstate Commerce Cases Only 
602-6 Hibbs Building 


Washington 


Minnesota Minneapolis 
DODGE & WEBBER 
Corporation, Commercial and Real Estate Law 
New York Life Building 





London 
RUBINSTEIN, NASH & CO. 
Solicitors 
Commissioners for England and Colonies 
5 and 6 Raymond Buildings, Gray’s Inn 


Author of “Guide to Legal Proceedings in Eng- 
land,” and ‘Special Cypher Code ”’ 





Mississippi Gulfport 
WILLIAM ESTOPINAL 
Attorney-at-Law 
Gulfport, Miss. 

New Jersey Paterson and Passaic 


BILDER & BILDER 





References in the United States: Bank of New York, L 
United States Fidelity and Guaranty Co. Romaine Bldg. ayes 150 Second St 
Cables: ‘‘ Rubinstein, London’ Paterson Passaic 
Florida Tampa | New York Buffalo 


JOSEPH W. FRAZIER 
Real Estate, Corporation and Commercial Law 
Practice in all State and Federal Courts 
Suite 6-7-8 Hampton Block 


Georgia Atlanta 
BROWN & RANDOLPH 
Attorneys-at-Law 
210-219 Brown-Randolph Building 








Towa Algona 
HARRINGTON & DICKINSON 
Lawyers 
T. P. Harrington L. J. Dickinson, County Attorney 





FREDERICK O. BISSELL 
Attorney and Counsellor-at-Law 
26-27 Dun Building 


New York Utica 
SEWARD A. MILLER 
Attorney and Counsellor-at-Law 


56-57 Utica City National Bank Building 
Refer to Second National Bank of Utica 


North Carolina Charlotte 
F. M. SIMMONS 
Attorney-at-Law 
Realty Building 
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Portland 
S. S. HUMPHREY 
Commercial and Real Estate Law 
Collection Department Incorporated 


Pennsylvania Philadelphia 
CARR, BEGGS & STEINMETZ 
Counsellors-at-Law 
602 Bailey Bldg., 1218 Chestnut Street 


Philippine Islands Manila 
JOS. N. WOLFSON 
Commercial Law and Corporation Practice 
No. 39 Plaza de Cervantes 


Washington 
SAMUEL J. WETTRICK 
Commercial and Corporation Law 
333-4-5 New York Block 
Titles examined. Depositions taken before 
elson R. Anderson, Notary Public 
West Virginia Williamson 
SHEPPARD, GOODYKOONTZ & SCHERR 
Commercial, Corporation, Real Estate 
and Insurance Law 
West Virginia Corporations Organized 
Wisconsin Milwaukee 
BLOODGOOD, KEMPER & BLOODGOOD 
Corporation, Commercial and Insurance Law 
38-46 Mitchell Building 


POGSON, PELOUBET & CO. 


Certified Public 
Accountants 











Seattle 
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Also at Chicago, St. Louis, Butte 





UNIVERSITY OF MICHIGAN 
DEPARTMENT OF LAW 

Three years’ course leading to the degree of 
LL. B. The degree of Juris Doctor (J. D.) open 
to graduates of approved universities and colleges. 
Regular session October to June inclusive. Credit 
towards either degree may be obtained through 
work in summer session of ten weeks. Law library 
of about 30,000 volumes. 

For announcements address 


DEAN, DEPARTMENT OF LAW 
University of Michigan, Box A, Ann Arbor, Mich. 








FOUR HUNDRED 
GOOD STORIES 


Collected by 


ROBERT R. WHITING 


12mo, 262 pages, $1.00 











The New York Sun Says: 

“One of the few collections of 
jokes that can be read from begin- 
ning to end without weariness. 

: they are all good.” 





THE BAKER & TAYLOR CO. 
33 E. 17th ST., NEW YORK 














TO THE TRIAL LAWYER: 


Perfect yourself in the art of advocacy. Send for 
our memorandum outlining scheme for organizing and 
conducting a Moot Court and using ‘‘Prepared Cases” 
in connection therewith. 


THE CASE CO., 30 Church St. New York City 








Washington 


PATENTS 


Business from non-resident attorneys + 


Patent Lawyer 

















solicited. Highest references; best services. Counsel 
having clients who wish to patent inventions are in- 
vited to write for full particulars and information. 
WATSON E. COLEMAN 
Washington, D. C. 
Lawyers = | cli- 
PATENTS #233: 
patent inventions 
are invited to write 
for associate terms. Professional references as to 
sampt and satisfactory service. Depositions; Notary 
uDiic. 
MAXWELL STEVENSON 
Patent and Trade-Mark Causes 
62 NATIONAL UNION BLDG., WASHINGTON, D. 0. 
and PHILADELPHIA, PENNA. 
20 VOLS., 1889-1908 
In Half Morocco 
In Green Oloth 
Unbound . 


$80.00 
60.00 
50.00 


VOL. XXI. 1909 
In Half Morocco . ‘ * 
In Green Buckram . a e 
ADDRESS 


The Riverdale Press 


$4.50 
4.00 


BROOKLINE, BOSTON, MASS. 
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Tne Youth's 
Companion 


La 
or 101 I 
wy 


er and Befter 


The Contents of the New Departments of 
The Companion includ. 


For 


Boys 


For 


Girls 


For 





Expert Advice on Foot- 
ball and Baseball; Hunt- 
ing and Fishing; Handy 
Contrivances for the 
Young Mechanic. 


Suggestions for the Girl 
Who Must Make Her 
Own Way; Hints for 
Young Housekeepers; 
The Girl’s Wardrobe. 


Practical Short Articles 
about the Kitchen, the 


Family Parlor, the Garden, the 
a Ne 


Hennery— everything 
that can be of help in 
making home more com- 
fortable, more beautiful. 


Send for Announcement for 1911 and Sample 











Copies of the Larger Companion Free. 








FREE To Jan. 1911 


Every New Subscriber who cuts out 
and sends this slip (or mentions 

gover) with $1.75 for the 52 issues of 
The Companion for 1911 will receive 
All the remaining issues for 1910, 





including the beautiful Holiday Num- 
bers for Thanksgiving Christmas. 
a, Companion’s Art Calendar ao 
=. — in thirteen ook lors 

The Com a the 52 weeks 


of 1911 li ading th: 
— t 
a YK AN ™ 

















, THE YOUTH’S COMPANION 
BOSTON, MASS. 





PORTFOLIOS FOR 
LAWYERS 


OPEN 
That Will Carry 
Full Size Legal Papers Flat 


CLOSED 


The largest assortment to select from—Forty- 
eight numbers. 
We sell direct to attorneys at wholesale prices. 


Prices $3.00 and Up 


Let us send you one on approval, charges pre- 
paid. If not satisfactory, return at our expense. 


Catalogue No. 7 FREE. 


Lawyers Leather Brief Case Mfg. Co. 
P. O. Box 1851, NEW YORK OITY 
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LEADING MAGAZINES AT REDUCED PRICES 


BY SPECIAL ARRANGEMENTS WITH THE PUBLISHERS WE ARE ABLE TO 
MAKE SOME UNUSUALLY LOW PRICES ON MAGAZINE COMBINATIONS 


Publisher’s Price. 
GREE 


Our Price for all three, $5.00 
Our Price for all three, $5.25 
Our Price for all three, $5.60 


Our Price for all three, $6.50 


Our Price for all three, $6.85 


GREEN BAG 


arene $00 | Our Price for all three, $6.85 


Our Price for all three, $7.50 


AEE EAS : 
, Our Price for all three, $7.50 


Our Price for all three, $7.75 


Our Price for all three, $8.00 


Our Price for all three, $8.35 


GREEN BAG 


00 } 
ATLANTIC 0 ;~ Price for all three, $10.10 


ADDRESS ORDERS TO 


THE GREEN BAG 


BROOKLINE, BOSTON, MASS. 
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THE LEADING REVIEWS 


The most conspicuous living writers; the most helpful subjects ; the most notable 
discussions of current events and thought; the most timely publication ; the most skilful 
editing ; and sold in America at nearly the half price charged in England. 





Nineteenth Century 
and After. 


‘* For amplitude, variety, and strength of con- 
tents it may be fairly called foremost, and 
regardedas a model in its way.” —Literary 
World. 





Fortnightly Review. 


‘*Fullofreadablearticles.” Living Church. 

‘*Cosmopolitan in its view and grasp.””— 

Zion's Herald. ‘‘ Thorough discussions of 
eat political and social questions.” — 7he 
ew Unity. 








Contemporary Review. 
“The names many of its contributors form 
aconstellation of eminence.”—Review of 
Reviews. 


Westminster Review. 

** Discusses questions of world-interest in a 
liberal and instructive manner.”— Weekly 
Witness. 








Blackwood’s Edinburgh Magazine. 
The English family magazine; a bright, cheerful, entertaining monthly visitor, full 
of good stories, entertaining essays, and trenchent criticism; a magazine for the home. 
‘‘Survives in undiminished vigor after a career of unexampled splendor.’’—7he 
Bookman. » 








Edinburgh Review. 

The rival of ‘‘The Quarterly.” ‘It is re- 
‘*Veritably a condensed library with varied freshing when magazines are changing to 
and attractive articles."” — Philadelphia turn again to the ‘Old Quarterly ’.”—Can- 
Press. ada Presbyterian. 


Quarterly Review. 


‘‘The bulwark of conservative opinion. 








SPECIMEN COPIES FREE FOR THE ASKING. 





NINETEENTH CENTURY, CONTEMPORARY REVIEW, FORTNIGHTLY REVIEW, WESTMINSTER 
REVIEW, each, $4.50 per year; any two, $8 50; any three, $12.00; all four, $16.00; single copies 
40 cents. EDINBURGH REVIEW, QUARTEKLY REVIEW, each $4.00 per year; the two, $7.50; single 
copies, $1.25. BLACKWOoD’s MAGAZINE, $3.00 per year; single copies, 30 cents; with one quar- 
terly, $6.50; with two, $10.00. 








LEONARD SCOTT PUBLICATION ‘COMPANY 


“218 Fulton Street, : : : : : : New York 
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HE operations of the 

Riverdale Press are not 

confined exclusively to the 

printing of books. If your 

supplies of legal blanks and 

office stationery have been 

unsatisfactory in character 

or in price, it may be to 

your material advantage to 

send your orders to the Riverdale Press, the 
home of the Green Bag. Here is a modern, 
up-to-date printing establishment, equipped 


with monotype casting machines, book type 


without limit, and the finest printing presses 
in the world. Undersubstantially one manage- 
ment for thirty years, its aim has always been 
to do a little better work than its metropolitan 
neighbors. It would be glad to serve you on 
occasion, whatever your printing requirements. 
No book order too large, no office order too 
small. For estimates and other particulars address 


THE RIVERDALE PRESS 


INCORPORATED 


Harvard and Kent Streets, Brookline, Boston, Mass. 


Cmarves A, W. Spencer, President and Treasurer, 

ARTHUR W. SpEencer, Vice-President 

WiiiaM S. Kemp, Clerk, ; Disesters. 
Frank E. CuH1PMAn, FRANKLIN W. Hosss, 
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Collier on 
Bankruptcy 


This new edition is made necessary to meet the requirements of the Important and 


Radical Bankruptcy Amendments Approved June 25, 1910. 
It is unnecessary to speak of the merits of Collier as it is the recognized standard 


authority and is cited oftener by the Federal Courts than any other text book on Bank- 
tuptcy. Large Royal Octavo Volume. Price, $7.50. 


—[—_ SS. 0 


PUBLISHED 
OCT. 24, 1910 














1 2 NEW BOOKS jy 


IF YOUR DEALER CAN'T SUPPLY, ORDER OF THE 
PUBLISHERS 


MATTHEW BENDER & 60., ALBANY, WW. Y. 
or eens 4) 


Bankruptcy Forms 
Annotated 








By MARSHALL 8. HAGER of the New York Bar, and 
THOMAS ALEXANDER, Clerk of the U. S. Dist. Court, New York City 





The only complete working collection of Forms, Special and Official, for every step 


in the P 
Will supplement and complete any text book on Bankruptcy. 


Royal Octavo Volume. Price, $6.50 
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JUST PUBLISHED | 





ein ea agen 


THE EARLY COURTS OF 
PENNSYLVANIA - 


By WILLIAM H. LOYD 





A clear and concise statement of the origin and growth of the courts 
and their jurisdiction based directly on the Statutes / 
and Archives of the Commonwealth. ; : 


LAW BUCKRAM, $3.50 





| IN PRESS 
The Japanese Commercial Code Translated into English 
Gareis’ Science of Law 





ALREADY PUBLISHED 


Visigothic Code, Translated into English by Scott . $5.00 
German Civil Code, Translated into English by Loewy. 5.00 | 
Stimson's Law of the Federal and State Constitutions . 3.50 | 
Korkunov's General Theory of Law =. ; 
Prof. James Bradley Thayer's Legal Essays 2 / 








All Law Books on all topics and of every civilized country, 
priced and supplied by 


The Boston Book Company 


83-91 FRANCIS 8ST. FENWAY, BOSTON, MASS. 
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